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PREFACE 

TO THE SECOND EDITION 


The first edition of this book received a \^ery gratifying 
welcome, and few criticisms of substance were noticed. 
In preparing a second edition I have not, therefore, 
made any substantial alterations. 

Since 1937 there have been quite a number of 
interesting and important cases, and a few doubtful 
points have been settled. I have endea\’oured to refer 
to all these either in the text or notes. Purely war-time 
changes in the law, however, I liave avoided noting. 
Though in many cases of great ecoiujiuic importance, 
e.g. the exchange regulations, it is hoped tliat they will 
be epliemeral. and in any case the situation Ihietuates 
too rapidly to make it desirable to set them out in an 
elementary textl)ook. 

I have taken the op|)ortunity to correct some errors, 
and to t:larify certain j)assages in the text. 

I HOKLEY. 



PREFACE 

TO THE FIRST EDITION 

The appearance of yet another textbook on the law of 
banking calls perhaps for some explanation. Several 
years' cxjjerience of teaching the subject has satisfied 
me that t ie ex'^tiiig textbooks, excellent as several of 
them aie. do not quite meet the need of the many 
studcMls wliosc legal equipment is small. The standard 
piiir titioiiers’ textbooks naturally assume a complete 
groirnding in tlicgeiu ral jniriciples of la w which makes 
them too diiiicull for the average non-legal student. 
This, too, is sometimes the case with textbooks pur¬ 
porting to lie written specially for bank officers, and 
these, e\'eri win ii they avoid that error, usually go 
into such detail, (‘spt'cially in regard to many matters 
sneli as seeuritit s for advances, whicli do not normally 
come into the ex})erience of junior bank officers, that 
they fre(|uenlly pi'oc'e confusing to the l)(‘ginner. This 
\’oliime is intended for those who are at the outset of 
their studicss ot tie; subject and have had but little, 
if .my, practical ex|)eiience of the work of banks. It 
also ha> in mind those whose life-work is intended to 
be banking, rsither tlian those who intend to pursue a 
professional legal eanau’, thougli in the absence of an 
elementary legal t(*xtbouk on the subject it is hoped 
that it niav pro\a‘ r)f v.due to tlie latter also. 

1 have attem])ted to give a sufficient introduction 
to cnalile stvidents to obtain an adequate grasp of the 
main jainciples of the law of banking, together with a 
sulheieney 'd detail to relate these principles to the 
eviayday Imsines.^ of banking. For (example, in those 
matters which aia* |)articularly the concern of the 
average liank oificer, such as the law of cheques, I 
liave ventured on a more detailed cx[)Osition than in 
the case ul tliose brandies of tlie law where the 
transactions are liandled by lav^'yers or officers with 
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specialized knowledge, such as securities for advances, 
a topic already mentioned: here a tirni grcsp of general 
principles should be a sufficient equipment. 

I have used, and 1 am indebted to the authors of 
most of the leading textbooks and in particular the 
work oi Sir John Paget, whose stimulating example of 
readiness to discuss problems still unsettled and to 
criticise decisions already given I have endeavoured 
to follow, if with less likelihood of success. I must 
also mention my indebtedness to Dr. Hart's important 
and supremely lucid contribution to the law on this 
subject. 

The practical illustrations and precedents liave l>een 
chosen with a ■view to heljung tho.se students who are 
unacquainted with tlie business a.spect.s of the inalters 
exeiriplilied and I hope tliey will prove useful. 

Finally I must express my gratitude to Mr. K. W. 
Jones of the Westminster Bank who read tlie whole 
volume in niauuscript and placed liis ricli stores both 
of legal wisdom and j)ractical knowledge at my dis¬ 
posal; to my colleague Proiessor D. Hugites l\irry 
who read tlje cliapter on mortgages and gave me much 
useful advice; and to iny former |)U]>il .Mr. O. (dies 
who ha^ assisted me with the pr(,>()ls and index and 
made a number of valuable suggestioirs. 


R. S. T. CHORTKY 
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LAW OF BANKING 

CHAPTER I 

DiTRODncniON-BAHKS AMD BANKING 
BUSINESS 

Banks are of two main types, Savings Banks and savum buth« 
Commercial Banks.^ Savings banks, as their name 
suggests, are intended to give citizens a secure institu¬ 
tion with which they may safely deposit their savings 
at a small rate of interest. Abuses in connection with 
such banks, which W'ere at one time a public scandal, 
led to the intervention of Parliament, and the establish¬ 
ment of the principle that those responsible for the 
conduct of this type of bank must assume the position 
of trustees, and be subjected to public control Hence 
these banks are called Tnistee Savings Banks, and 
must be conducted in obedience to a large number of 
regulations, and under the supervision of State officials.^ 

The well-known Post Office Savings Bank is in essence 
an institution of this type, actually administered by a 
government department, and the conduct of its business 
is similarly regulated by statute.® A good deal of 
savings business formerly done by the Commercial 
Banks is now being done by the Savings Banks. 

This type of business, however, though of consider¬ 
able volume and importance, is of a specialised admin¬ 
istrative character, is only indirectly connected with 
the business of banking as it is ordinarily understood, 
and will not be further dealt with in the present volume, 
which is devoted to the law of commercial banking. 

• Other divisions are, of course, possible: e.g. Banks of Deposit 
and Banks of Issue. 

• See the Trustee Savings Banks Act, 1863 (26 & 27 Viet., c. 87), 
and the Savings Banks Act, 1929 (19 & 20 Geo. V, e ^7)* 

• See Post Office Savings Bank Act, 1861 (24 & 25 Viet., c 14). 
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2 LAW OF BANKIKO 

Commercial banks may be divided into banks of 
deposit and merchant banks. The object of a bank of 
deposit, of which the well-known joint-stock banks 
called the "big five" are examples, is to collect large 
aggregations or deposits of money by borrdwing from 
the mercantile and general community/and to lend it 
out again at interest for short periods to those requiring 
money for. the finance of their businesses, whether in 
commerce, industry, or agriculture. The merchant 
banker, on the other hand, uses his own and borrowed 
money for the purposes of financing business of a type 
with which he makes himself especially familiar, such 
as overseas commerce, loans to foreign municipalities, 
tlie issue of industrial securities, etc. The business of 
the merchant banker merge.s into that of the issue 
houses, and indeed it is hardly possible to give an 
exclusive description of it. It overlaps to some extent 
with that of the deposit banks, but they may be dis¬ 
tinguished in that the merchant banks do not open 
accounts for any member of the public who chooses 
to apply, and do not ordinarily issue cheque books to 
their customers. It is with the legal aspects of the 
business of the deposit banks that this volume is 
concerned, though something of what we have to say 
will apply also to the merchant banks in so far as 
they are concerned with the same type of business. 

Formerly deposit banks were contrasted with banks 
of issue, i.e. banks w^hich issued bank-notes, promissory 
notes payable to bearer on demand. 

At the present time, however, the Bank of England 
is the only bank in England which can legally issue 
such bank notes, and its notes are legal tender. The 
issue of such notes by the Bank of England is closely 
regulated by a series of statutes, of which the most 
important are the Bank Charter Act, 1844,^ and the 
Currency and Bank Notes Act, 1928,* under the latter 
of which the present-day paper currency is issued. 
This note issue is of vital importance from the point 


^ 7 & 8 Vict., c. 32. 

■ 18 & 19 Geo. V, c. 13. 
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ixf of economics; and inideed of constitutional laWt 
and the monetary oiganisation of the countiy depends 
on these statutes. They oiily indirectly aifect the 
ordinary business of commercial banking, and we do 
not accordingly propose to examine them further here, 

A person who carries on the business of banking is 
called a banker, and his business premises his bank. 

With the advent of the limited liability company, 
however, the term “bank'' has come to be used to 
describe a company which carries on a banking business, SSjSlw 
and the terms “banker" and “bank" have become in 
practice interchangeable, and it would perhaps be 
r^arded as pedantic to insist on keeping the separate 
meanings. Incidentally the growth of joint-stock 
company banking led to the imposition of various 
formalities as regards the making of returns, etc., to 
the public authorities (as to which, see Chapter 11 ). 

The major business of the deposit banker, as we have 
seen, is to borrow money and lend it again at interest. 

He borrows it on terms that he must repay it on demand 
(current account), or at any rate upon short notice 
(deposit account) (see Chapter VIII). The lender (who 
IS called the customer) makes his demand for repayment 
in the case of a current account by dramng a cheqtie 
upon the banker. The result of this has been the 
growth of the cheque system, which has now become 
one of the vital wheels in the machinery of business, 
Frequently the customer will require repayment to be 
made not to himself but to a third party. The legal 
aspects of this business of repayment are important 
and difficult, largely owing to risks of forgery, The 
duties of the banker towards his customer and of the 
customer tow’ards his banker, therefore, require very 
careful discussion (see Chapter V). Moreover, the 
customer frequently pays money into his account in the 
form of cheques 6f which he is the holder, leaving his 
own banker to obtain the amounts thereof from the 
banker on whom they are drawn* The business in¬ 
volved in such collection is enormous, and the legal 
difficulties involved considerable owing to the risk 
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that the customer may have no title or a def^tive 
title (see Chapter VI). 

For those engaged in the everyday business of bank¬ 
ing. therefore, the law as to cheques, and particularly 
in relation to the |)ayment and collection thereof is of 
very great importance, and will receive particular 
attention in this volume (Chapters IV, V, and VI). 
At the same time it must be remembered that a cheque 
is only a particular type of bill of exchange, so that an 
adequate knowledge of the law of bills is necessary to 
the proper understanding of the law of cheques. Bankers, 
moreover, in effect lend money by discounting bills and 
other types of negotiable securities. The law of nego¬ 
tiable instruments, although, as will be realised from 
the foregoing, it overlaps considerably with banking, 
is in reality a separate subject adequately dealt with 
in numerous textbooks, and it is not proposed to take 
up space in these pages by an attempt to summarise it. 
It will indeed be assumed that the reader already has 
a competent knowledge of the general law of bills and 
notes, though the subject of cheques will naturally 
receive a full discussion. 

The customer has, of course, an account with his 
banker, and this is kept in modern times by one party 
to the transaction, viz. the banker, in his ledgers. It 
has, however, for well over a century been the usage 
for the banker to furnish a copy of this account to 
the customer by means of a pass book, though this is 
now being displaced by loose-leaf statements of account. 
Difficult questions naturally arise from time to time 
in connection with this system of accounting, and these 
it behoves the banker to avoid if possible (Chapter 
VIII). 

From the legal point of view the bankers* customers 
include various special types. The law, as stated in 
these pages, relates to normal adult customers, and 
requires qualification from time to time in relation to 
such special customers. It will therefore be necessary 
to examine the more important of such qualifications. 
The legal position of infants, for example, is continually 
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a and not least in 

ccjmeetion^^^ their banking accounts. Mc^eover 
there has for many years been a tendency for individuals 
to drop out of commerce in its larger aspects, and for 
their place to be taken by aggregations whether in the 
form ofTi^ws of partners or of limited companies. Such 
aggregations perforce function through agents or 
officers, and bankers must, therefore, be acquainted 
with the legal requirements in respect of the use of such 
delegated authority. On the opening of an account, 
therefore, it is necessary for those responsible at the 
bank to consider various matters of this kind, and to 
bear them closely in mind while the account is being 
operated (Chapter IX). 

A banker is conveniently situated for rendering 
various services to his customer, and being anxious to 
secure and retain as much custom as possible, he 
naturally affords tliese services when asked to do so. 
In the first place, having strong rooms he is able from 
time to time to accept the safe custody of his customers’ 
valuables, and must accordingly face the legal ques¬ 
tion of responsibility for loss or damage (Chapter X). 
Then he is in a good position to give an opinion as to 
his customer’s financial standing, and the latter may 
consequently make use of him as a referee or reference 
(to use the common if inaccurate expression) for the 
purpose of satisfying those with whom he is desirous 
of entering upon business relationship. It is obvious 
that statements by the banker which may involve 
disclosures as to the state of the customer's account 
will sometimes involve nice points as to the duties of 
the banker both to the customer about whom they are 
made, and to the third party to whom they are com¬ 
municated (Chapter X). Again, since the successful 
prosecution of his business requires skill in financial 
matters, the banker is likely from time to time to 
receive requests from his customers for advice as to 
the making oi investments. He will perhaps accede to 
such requests and must then face the question of 
responsibility for the soundness of the advice given 
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(Chapter X). Further, of recent years, hanks have 
been developing a considerable business by acting as 
paid executors and trustees. The efficient conduct of such 
business clearly requires a close knowledge of a com¬ 
plicated branch of the law, and the whole of the legal 
side of such business is sometimes (and should be) 
entrusted to qualified professional men in the legal 
department of the bank, and is not a subject which 
can adequately be dealt with here. Another service 
constantly required by customers is the provision of 
foreign currencies, more particularly from time to time 
when travelling abroad. Special machinery has long 
since been established for this purpose in the letter of 
credit and the circular note, modified forms of which 
have more recently been made the basis on which the 
largest part of overseas commerce is financed. All these 
and other services rendered by the banks to their 
customers are, of course, subsidiary to the main busi¬ 
ness of banking, and it may often be no easy matter 
to ascertain the precise degree of legal responsibility 
which the banker takes upon himself in such cases 
(Chapter X). 

The banker as a lender of money introduces us to a 
different set and type of problems. In the first place the 
advances will usually be made to the banker's own 
customers. The methods of making such advances 
are naturally various. The most obvious is that of the 
overdraft or loan. Alternatively the bank may accept 
bills of exchange drawn by the customer or for his 
account, a common method of providing short term 
finance in connection with the merchanting of goods. 

But whatever be the way of making the advances, 
tb«r«for the banker must protect himself against the possible 
failure of his customer to repay the amount of the loan 
in due course; in other words he must have securities 
which he can realise in the event of default. From a 
business point of \iew the character, position, and 
reputation of the customer may afford ample security. 
The ability to estimate such imponderables has always 
been regarded as an essential quality in a good banker, 
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ir^titt^ce to delegate discxetionaiy authority 
one hand, and a similar^groMfth in size of business units 
involving much larger loan accounts on the other, it 
has become more and more necessary to insist on 
tangible securities. To estimate the value of most of 
these, legal knowledge is necessary, and in many cases 
the necessary process of putting the banker in a posi¬ 
tion to avail himself of them involves legal machinery of 
greater or less complexity. The most obvious method 
of providing security is for the customer to give the 
banker some sort of control over his property. But 
property is of various types, and each type may need 
to be dealt with somewhat differently from the others. 
Land and homes can be made available by mortgage 
and charge (Chapter XI), and personal property by 
pledge and lien (Chapter XI), or in some cases by 
assignment as in the case of policies of life assurance 
(Chapter XI). Again the security of a third person 
may be called in to reinforce that of the customer, an 
object which can be achieved by a contract of guarantee 
(Chapter XI). 

In some cases it may not be convenient to make use 
of any of these methods. For example, when the 
banker finances the wholesale purchase of goods, it is 
usually most convenient to make the goods themselves 
the security for the advance. This can be done by the 
pledge, not of the goods themselves but of the documents 
of title, while the necessary commercial flexibility can 
be obtained by the bank releasing the goods as and 
when subsales are made in return for reimbursement 
of a proportionate amount of the advance. In order 
that the customer may be in a position to effect sub¬ 
sales, however, it may be necessary to entrust him 
with possession of the goods as a trustee, so to speak, for 
the bank. It is obvious that the legal basis of such a 
transaction, which is one of the most important and 
typical in modern commerce, is somewhat complicated, 
yet the banker may well have to conduct it without 
legal advice, so that a grasp of the la^ff ^ io documefUary 

5—(L**445) 
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cfedits and its corollaries will stand him in good stead 
(Chapter XI). 

Finally legal problems arise from the organisation of 
the business of banking (Chapter XIII) and in connec¬ 
tion with the employment of staff by the bank, more 
particularly in regard to the scope of their authority 
(Chapter XIV), which may from time to time demand 
attention. 

dSitiShip be evident from the foregoing that the rela¬ 

tionship of banker and customer, while it is in being, 
gives rise to many legal problems. But even its ter¬ 
mination may cause difficulty. Should the customer die, 
or become a lunatic, or particularly if he be made 
bankrupt, the banker must walk warily, and even so 
may find himself in difficulties (Chapter XIV). 

Finally, the banker may find himself faced with 

Third pariiM ^^fy^auds by third parlies whether for mopey claimed 
from the customer's balance, or for information in 
relation to the customer's affairs, possibly in connection 
with an action at law. He must think twice before 
acceding to such demands for if he does so wrongly 
he will have to compensate his customer. If, however, 
the balance of the account has been assigned by the 
customer, or attached by due process of law [garnishee 
proceedings) the banker will not only be justified in 
making payment to the third party, but will be under 
the obligation to do so. Again, by appropriate process 
under the Bankers' Books Evidence Act,1879^ he may be 
required to give evidence as to the customer's account. 
These matters are dealt with in their appropriate 
chapters. 

Such in outline are the topics which are discussed 
in the following pages. Enough has been said, however, 
to indicate that a great deal of the law of banking is 
concerned with principles and rules which are of general 
application. These are dealt with in appropriate detail 
in specialist textbooks, and the object in this volume 
has been simply to describe them in outline, giving 
some detail from time to time when an application 

' 42 and 43 Vict., c.ii 
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p^cularly iniportant to the law of bahkiog is ift 
question. The serious student of the subject, however* 
will n^d to pursue his studies over a considerable field 
of English law, and must come to his task with a good 
grasp of the elementary principles of the general law, 
and more particularly of the law of contract and 
mercantile law. Without such an equipment the reader 
of this volume will soon find himself in difficulties and 
his studies of less profit to him than they ought to be, 
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CHAPTER II 

STATUTES AFFECTING BANKERS 

In this chapter the principal statutes directly affecting 
the business of banking are considered. There are, 
of course, many statutes of general application which 
are of very great importance to bankers. These are 
referred to from time to time in other chapters. Here 
we are principally concerned with a number of acts 
of Parliament which must be borne in mind in connec¬ 
tion with the .machinery of banking business. The 
various statutes relating to the Bank of England, and 
the savings banks, and other similar institutions have 
been referred to in Chapter I and are outside the scope 
of this book for the most part. 

General banking is no longer carried on by individuals 
but by partnerships (some of the private banks) or by 
corporations (trading companies, including the “big 
five"). Most of the relevant statutes apply equally to 
both types. 

1. If the business of banking is carried on by a 
partnership the firm must not consist of more than ten 
members.^ Such banking firms are subject to the 
general rules of partnership law, which must be con¬ 
sulted when nece.ssary.^ 

2. Unless the return mentioned in paragraph 3 
below i.s made (this is done by most banking companies), 
every banker, whether firm or corporation, must make 
a return during the first fifteen days of January to the 
Commissioners of Stamps and Taxes, giving name, 
residence and occupation, the firm name under which 
the busine.ss is carried on, and all the addresses at which 
the business is conducted. The penalty for failure to 
observe this requirement is a fine of £50.® 

3. Of banking corporations some are regulated under 

* Companies Act, 1929, (19 & 20 Geo. V, c. 23), s. 358. 

* See Partnership Act, 1890 (33 & 54 Viet., c. 39). 

* Bank Charter Act, 1844, s. 21. 
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tfte Bank of England, and others under various statutes 
(e g, the Bank Charter Act, 1844). For practical pur¬ 
poses, however, it is only necessary to consider the 
Companies Act, 1929, which governs the ordinary 
limited liability trad^ company. The general pro¬ 
visions of that statute are obviously too extensive to 
be considered here, but a few of its sections relate 
specifically to companies carrying on the business of 
banking and others need to be particularly borne in 
mind. By Sect. 358, if more than ten persons carry on a 
banking business in as.sociation they must form a 
company registered under the Companies Act unles.s 
they have obtained a charter or letters patent from 
the Crown. All companies registered under the Com¬ 
panies Act, 1929, are required by Sect. 108 of that Act 
to make an annual return to the Regi.strar of Com- 
panics in which must be given a considerable mass of 
detailed information as set out in the section. This 
return must include a certified copy of the last Balance 
Sheet.^ Banking companies which have made such 
2 return and added to it a list of the various addresses 
at which the business is carried on are excused from 
making returns under the earlier statutes such as the 
Bank Charter Act, 1844 (see (2) supra), and are in 
addition entitled to the advantages conferred by the 
Bankers' Books Evidence Act, 1879 (see below).® 

These returns are intended as a safeguard to the 
public doing business witli the concerns in question 
inasmuch as they require the disclosure of a consider¬ 
able amount of information as to the membership, 
directorate, capital, and trading [X)sition of the com¬ 
pany. Institutions such as Trustee Savings Banks, 
which are governed by special statutes and are sub¬ 
jected to even stricter requirements, do not need to 
make the returns just mentioned. 

Certain limited companies, including banking com¬ 
panies, must, before commencing business and while 

' Companies Act, 1929, s. xio (3). 

> Companies Act, 1929. s- 3 ^ 1 . see pa^ 12, post. 
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engaged in business, on the first Monday in February 
and the first Tuesday in August, make a statement 
giving particulars as to their capital, how much of it 
has been called up, and as to their liabilities and assets 
in the form set out in the seventh schedule of the 
Companies Act, 1929, and put it up in their registered 
offices, and in any place where they carry on business.^ 

4. In the case of partnership banks, the necessity for 
registering under the Registration of Business Names 
Act, 1916“ must be remembered. This statute requires 
the registration of all firms where the firm name does 
not consist of the true surnames of all the partners 
or where any member has changed his name.® Indi- ' 
viduals and firms requiring to be registered under this 
Act must publish their names, and (if not British) their 
nationalities on their notepaper, circulars, etc.^ 

5. The Bills of Exchange Act, 1882,® and the various 
other statutes relating to negotiable instruments, affect 
the business of banking very closely, and will be fre¬ 
quently referred to in the following chapters.. 

6. The Bankmptcy Act, 1914® and the Bankruptcy 
(Amendment) Act, 1926,’ contains provisions of great 
importance to bankers. The subject of bankruptcy in 
relation to banking is dealt with in Chapter XII. 

7. The Bankers' Books Evidence Act, 1879,® confers 
valuable privileges upon bankers in connection with 
legal proceedings. A banker's ledgers and other books 
showing the various items of his customers' accounts 
may be, and often are, valuable evidence in litigation. 
According to the Law of Evidence a book of account 
can only be given in evidence to refresh his memory 
by the clerk or other person responsible for keeping it: 
moreover the original document must be put in, copies 
not being regarded as evidence. These rules worked 
great hardship on bankers owing to the vast number 
of accounts which their business necessitates; respon¬ 
sible clerks were kept away from their work for days 

^ Companies Act, 1029, s. 131. * 45 & 46 Vict., c. 61. 

■ 6 & 7 Geo, V, c, 58. • 4 & 5 Geo. V., c. 59 

* ibid, s. I. » 16 & 17 Geo. V., c. 7. 

♦ Ibid,, s. 18. ■ 42 Vict., c. ir. 
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at a time, and the ledgers were removed from their 
preinises for similar periods. 

The Bankers’ Books Evidence Act, 1879, was passed 
to remove these difliculties. 

(а) Entries in bankers' books, i.e. books used in the 
ordinary business of a bank, sucli as ledgers, day books, 
and account books, are, under the Act, prima facie 
evidence of the matters recorded therein.^ This 
means that it is no longer necessary for the clerk who 
was responsible for keeping the account to attend the 
Court, except in the unusual event of the accuracy of 
the figures being challenged. 

(б) The entries in the books may be proved by means 
of copies provided that a partner or officer of the bank 
swears in Court or in an affidavit to tlie following effect: 
(i) that the book from which the copy was made was, 
at the time of making, one of the ordinary books of 
the bank; (ii) that the entries wttc made in the ordinary 
course of the business of the bank ; (iii) that the book 
in question is in the custody or control of the bank 
(iv) that he has examined the copy with the original 
entry and it is correct 

Condition (iv) may be proved by any person, but it 
is usual for an officer of the bank to prove all four points 
in an affidavit. 

The following further matters are of importance— 

(c) If the actual presence of a bank official or the 
production of the books in Court is required, the order 
of a judge, made for special cause, is necessary.* 

[d) It is important to a litigant to know whether the 
entries in the bank books are relevant to his case. He 
is entitled to apply to the Court for an order permitting 
him to inspect and take copies of any entries in the 
bank books. This order may be obtained without 
summoning the bank or other party before the Court, 
but the order wffien made must be served on the bank 
three days before it is proposed to make the inspection.® 

^ Bankers' Books Evidence Act, 1879. s. 3 * Ibid., s. 6. 

• Ibid., s. 4. * Ibid., s. 7. 

• Ibid., s, 5. 
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Although the terms of the section are wide 
permit an order for the inspection of any person's 
account, the Court will only make an order when the 
account is "in form or in substance the account of a 
party to the litigation.”^ But this is wide enough to 
enable a magistrate to make an order permitting the 
prosecution to inspect the defendant's, banldng account 
in connection with criminal proceedings.* 

(e) If the bank itself be a party to the litigation the 
Act does not apply, and its books will have to be dis¬ 
closed under the ordinary rules relating to the discovery 
of documents. 

(/) ^he words of Sect. 3 of the Act are sufficiently 
wide to make the copies of the bank's books admissible 
against anyone, e.g. to make the defendant's account 
admissible against the plaintiff, and vice versa. There 
is some doubt whether this is the correct interpretation, 
however.* 

(g) The privilege of taking advantage of the Act is 
confined to banks which have made returns either under 
the Bank Charter Act or Sect. 108 of the Companies 
Act, 1929, as already discussed. 

1 Per Lindley, M.R., in Pollock v. Garle, [1898] i Ch. 1, at p. s. 

* R. V. Kinghorn, [1908] 2 K.B. 949. 

* See the cases referred to in Hart. Law of Banking, 4th Ed., p. 



CHAPTER m 

THE RELATIONSHIP OF BANKER AND 
CUSTOMER 

The legal basis of the relationship between banker and 
customer is of great theoretical, and considerable 
practical, importance. Some understanding of this 
matter is necessary before it is possible to appreciate 
the precise significance of the two words '"banker” and 
"customer,” for definitions of these terms are condi¬ 
tioned by the character of the relationship existing 
between these parties, and are necessary in connection 
with the various statutory requirements and protections 
which exist by virtue of a number of Acts of Parliament,^ 

No completely satisfactory definition of the term 
"banker” has yet been enunciated. The business of 
banking is very diverse in its character, and, as has 
been shown in Chapter I, very differing activitie.s are 
commonly included under the one description. The 
statutes even, which are concerned with bankers, are 
concerned with them for widely differing purposes, 
and it may well be that a definition which would be 
satisfactory in connection with one statute would be 
misleading for the purposes of another. Here we are 
concerned with defining the commercial deposit banker, 
in our time typified by any one of the "big five” banks. 

Modem banking of this type is usually said to have 
originated during the Parhamentary wars of the 
seventeenth century.^ During that troubled period, ‘ 
people had recourse to the goldsmiths as depositories 

' See Chapters V aiid VI, post. 

‘ Banking, of cour^, had existed from the early middle ages, 
particularly on the continent. In many res]}ects, such as in con> 
nection with dealings in the exchange of foreign currencies, it was 
very specialised. The investment of money for clients was under¬ 
taken by the scriveners. Nevertheless the deposit of funds by 
members of the community at large with a banker to be used at 
his discretion for commercial and industrial purposes appears to be 
a more modem invention. 

*5 
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for their money and valuables. In the more settled 
times which followed, the depositors still foynd it con¬ 
venient to keep their money with the goldsmiths, who 
were prepared to allow them interest upon it, upon 
the terms that it should be returned as and when 
required. The goldsmiths were only too glad to receive 
it for they had discovered that the number of demands 
for repayment at any one time was unlikely to amount 
to more than a fraction of the whole amount deposited 
with them, and that in the meanwhile it could be 
profitably used for making loans to needy monarchs 
and noblemen, or to finance ventures in commerce and 
industry. It remained to define the legal character of 
this deposit of money with the goldsmiths, or bankers as 
they came eventually to be called.^ 

Deposit of goods for safe custody is an example of 
an important type of contract or qtiasi contract called 
bailment, a term which signifies the delivery of goods 
by one person (the bailor) to another (the bailee) on 
the terms that in due course they are to be redelivered 
to the bailor or to his order. Money is not ordinarily 
the subject-matter of bailment, but may be so if the 
actual coins delivered are to be returned, e.g. when 
placed in a sealed bag or cashbox. The earliest deposits 
with the goldsmiths may have been of this nature, hut 
when it became recognised that the goldsmith was to 
make use of the money it followed that the transaction 
could not be a bailment, for the actual coins deposited 
could never, Jiumanly speaking, be returned. A bail¬ 
ment relationship would have nipped the incipient 
business of banking in the bud. 


A CONFIDENTIAL RELATIONSHIP 
Tliere were three other possible relationships; [a] 
of principal and agent; (b) of trustee and beneficiary; 
(c) of debtor and creditor. The law has fluctuated a 
little between these three conceptions, and, although 

* In the middle of the eighteenth century bankers were still called 
goldsmiths. 
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it finally adopted tl^e last of them, the development 
has been somewhat coloured by the first, if not 
also by the second of them. To have held that the 
banker was a tnistee of the moneys deposited with him 
would have killed the business of banking as we know 
it as effectively as to have held that he was a bailee. 
A trustee is usually severely restricted in the use to 
which he may put trust funds, and may be confined to 
investments in a limited class of securities; a banker 
could not have been a trustee, and retained complete 
freedom as to the use of the money in commerce. 

An agent is in many respects in the position of a 
trustee. It is true that it would have been possible to 
treat the banker as an agent to use his principars 
money at discretion, but the difficulties as to remunera¬ 
tion and accounting under agency law would have been 
a grave obstacle to the development of a flexible 
banking system. Yet this view of the position was 
strenuously argued for as late as 1848 in the famous 
case of Foley v. On the other hand, the agent 

owes to his principal the duty of good faith, and con¬ 
fidence in relation to his transactions and their account, 
and it is highly desirable that a similar position should 
exist as between banker and customer.''^ The banker 
is indeed under “a contractual duty of secrecy implied 
in the relation of banker and customer . . . the con¬ 
fidential relationship between the parties is very 
marked"® in respect at any rate of "all the transac¬ 
tions that go through the account, and to the securities, 
if any, given in respect of the account.’'^ 

ILLUSTRATION. TOUBNIER v. NATIONAL PROVINCIAL BANK« 

The plaintiff banked with the defendants at tlieir Moor- 
gate S^eet branch. His account became overdrawn, and 
he agreed to pay off the overdraft by weekly instalments of 
£ 1 . He gave his address as that of a firm whose employ- 

(1848), 2 H.L.C, 28—see p. 21, post. 

See Tournier v. National Provincial Bank, [1924] i K.B. 461. 
Loc. cit. per Bankes, L.J., atp. 474. 

Loc. cit. per Atkin, L.J., at p. 485. 

Supra. 
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inmt be was about to enter. He faUed to pay'the^i^^ 
ments, and the manager of the defendants' br^mb t^- 
phoned to his employers to ask for his private ad^dress. 
In the course of the conversation the manager informed the 
employers that the plaintiff's account was overdrawn, that 
he had failed to keep his promise to put it in funds, and 
that he was suspected of betting as cheques drawn by him 
had been paid to bookmakers. As a result, the plaintiff 
got into difficulties with his employers, and sued the 
defendants for damages. 

Held: The defendants were liable as they had failed in 
their duty to the plaintiff to treat his account and affairs as 
confidential. 

Apart from Toumier's case, there is little authority 
upon this subject and the precise limits of the duty have 
not been defined. The obiter dicta of Bankes and Atkin, 
L.JJ., in that case, however, would extend it further 
than it has been stated above. Bankes, L.J., extended it 
not only to information derived from the account "but 
from other sources,’*^ and Atkin, L.J., said, "I further 
think that the obligation extends to information 
obtained from other sources than the customer's actual 
account, if the occasion upon which the information 
was obtained arose out of the banking relations of the 
bank and its customers—for example, with a view to 
assisting the bank in conducting the customer's busi¬ 
ness, or in coming to decisions as to its treatment of 
its customers."* The duty does not terminate with the 
closing of the account any more than an agent's similar 
duty terminates with the cessation of his agency. 

other hand, there are clearly exceptional 
cases where the duty cannot operate, the most obvious 
being when the bank has to issue a writ claiming 
repayment of an overdraft, thus publishing the state 
of the account. Bankes, L.J., attempted to summarise 
these exceptions in Toumier's case,* but his list is not 
necessarily exhaustive. 

They are as follows— 

^)CompttWoa Where there is compulsion of law. The most 

‘ Loc. cU, at p. 473. * Loc. cit. at p. 485. * Loc. cii. at p. 473. 
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of this is when the bank has to give 
evifleiice in is possible that 

another instance may occur in connection with the 
customer^ income tax, though this is a difficult subject. 
Hie Income Tax Act, 1918, Sect. 103*, requires persons 
in receipt of money arising from the sources mentioned 
in the Act belonging to any other person, who is 
chargeable in respect of it, to make a return of such 
money and give the name and address of the owner. 
It is dear that this may in some cases necessitate dis- 
dosures by banks as to their customers' affairs; e.g. 
(i) when the bank acts as trustee or executor, and 
receives interest or dividend in that capacity payable 
to customers; (ii) when it holds stock or shares of its 
customer as security and receives the interest or divi¬ 
dends, and credits them to his account; and (iii) when 
stock is held by a bank for a customer in its own name 
or in the name of its nominee, and the customer's 
account is credited with the interest or dividends.^ 

It is not dear whether this would apply to the common 
case where the customer gives general instructions for 
interest and dividends playable to him by companies 
in which he is interested to be sent directly to Ins bank 
for the credit of his account, but the words are suffi¬ 
ciently widely drafted to cover such a case. When this 
point is tested by the Inland Revenue authorities it 
may lead to the withdrawal of these facilities by the 
banks. At present, however, such returns are not 
called for, and unless they are called for tliey need not 
be made. 

It is probable tliat without further legislation the 
tax authorities are not in a position to claim any general 
right of investigating bank accounts, except in cases 
where an offence is charged, and the bank is called to 
produce the accounts as evidence. The mere fact that 
the bank were asked for information by a police 
officer would not justify a disclosure. When, however, 

^ See Bankers' Books Evidence Act, 1879, in Chapter II above. 

■ 8 and 9 Geo. V c. 40 

• Sm V, NcUional Provincial Bank Ltd, (19^8), 44 T.L.R. 701. 
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a director or other officer of a company is prosecuted 
for frauds discovered during a windmg-up, the com¬ 
pany’s banker is under the obligation to give such 
assistance "as he is reasonably able to give" to the 
prosecution, and this would presumably cover dis¬ 
closure of the company’s accounts.^ The accounts 
would by that time be under the control of the liqui¬ 
dator, and the value of the provision would appear to 
lie in its enabling the liquidator to call upon the bank 
for further information required by the prosecution. 

( 4 ) The second exception mentioned by Bankes, 
L.J.,2 is "where there is a duty to the public to dis¬ 
close." An example of this would be when during 
time of war the customer's dealings indicated trading 
with the enemy. 

(c) The case of a bank suing on an overdraft has 
been mentioned. It is an example of the third group, 
"where the interests of the bank require disclosure." 

(d) Finally, "when the disclosure is made by the 
express or implied consent of the customer." The 
furnishing of what are called banker's references is an 
important service customarily rendered by bankers 
to customers who are in business: it is considered in 
Chapter X. It is not uncommon in practice for bankers 
to answer in confidence queries put to them by other 
bankers relating to their customers. This practice, 
however, appears to be unjustifiable according to the 
doctrine enunciated in Tourniers Case. 

Another case which would appear to fall under this 
head is when a guarantor of an overdraft seeks informa¬ 
tion as to the extent of his liability, but this must be 
regarded as doubtful, 

A DEBTOR—CREDITOR RELATIONSHIP 

The legal basis on which a full and necessary control 
of the depositor's money could best be obtained was 
that of debtor and creditor, viz. to regard the banker 
as himself having borrowed the money from the 

* Companies Act, 1929, s, 277: .see also s. 136, 

■ Loc. cit. 
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depositor, his customer. Such a cdnception involved a 
departure from the original objective of the depositor 
which was simply the safe custody of his money, an 
aim which he probably shared with the majority of his 
descendants, since the average customer at a bank has 
not the least idea tliat he is lending his money to a 
banker to do what he likes with it. That it was adopted 
shows that our law is on occasion capable of a bold 
and liberal policy. This view was fully established in 
1848. 

ILLUSTRATION. FOLET t;. HILL* 

The plaintiff sued the defendants in Chaiicer}'^ for an 
account of moneys receiv'^ed by them as his bankers. The 
account being so simple as not to lx; a matter for a Court 
of Equity, the plaintiff shifted his ground and claimed that 
the relationship was equitable like that of principal and 
agent, and that he was entitled to an account on that basis. 
The defendants had received the money in question many 
years before the suit was brought, and had agreed to pay 
3 per cent interest, but no interest had l>een paid or credited 
for over sSix years. The plaintiff claimed that the relation¬ 
ship being of a fiduciary nature the Statutes of Limitation 
did not apply to it. 

Held: The relationship was the ordinary relation of 
debtor and creditor. Per Lord Cottenham. Money paid 
into a banker’s is money kno^^m by the principal to be 
placed there for the purpose of being under the control of 
the banker: it is then the banker's money ; he is known to 
deal with it as his own ; he makes what profit he am, which 
profit he retains to himself . . . he has contracted, having 
received that money to repay to the principal when de¬ 
manded a sum equivalent to that paid into his hands. 

The converse of tlie usual position, i.e. the case where 
the customer has an overdraft, is more obviously a case 
of borrowing and lending, but essentially in legal 
principle there is no difference. 

This debtor and creditor relationship is the basic 
principle of the law of banking. It does not, however, 
provide a sufficiently wide formula for the solution of 
all the problems, or the understanding of all the busine.ss 
of modem banking. Even at the time of Foley v. Hill ^ 

1 (1848), 2 H. L. c. 28 
■ Supra, 
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it was found necessary to add that there was also the 
obligation “arising out of the custom of bankers to 
honour the customer’s drafts.” This “superadded 
obligation” is however contractual in its nature. There 
are in modem banking other implied contractual obU- 
gations upon the banker, such as that of collecting his 
customer’s cheques, and it appears to be most consonant 
with the present-day position to regard the relationship 
of customer and banker as based upon an implied 
contract of a complicated nature, and containing a 
number of terms, the first and most fundamental of 
which IS that by which the banker undertakes to borrow 
from his customer such amounts as the latter chooses 
to lend, and to repay upon demand by honouring the 
customer’s drafts. As to the other terms, one of the 
principal objects of this book will be to describe and 
discuss them. 

It cannot be said that this view of the relationship 
has been entirely accepted by the Courts: it is, how¬ 
ever, supported by weighty authority. In Foley v. 
HilF Lord Campbell treats the relationship as one of 
contract, while in Joachimson v. Swiss Bank Cor por¬ 
tion,^ Atkin, L.J., in a judgment which is regarded as 
one of the most important ever delivered upon the 
subject of banking law took the same view. The follow¬ 
ing much-quoted passage* repays very careful study— 

The questioir seems to. turn upon the terms of the con¬ 
tract made between banker and customer in the ordinary 
course of business when a current account is opened by the 
bank. It is said on the one hand that it is a simple contract 
of loan; it is admitted that there is added, or superadded, 
an obligation of the bank to honour the customer's drafts 
to any amount not exceeding the credit balance at any 
material time; but it is contended that this added obliga¬ 
tion does not affect the main contract. The bank has 
borrowed the money and is under the ordinary obligation 
of a borrower to repay. The lender can sue for his debts 
whenever he pleases. I am unable to accept this contention. 
I think that there is only one contract made between the 
bank and its customer. The terms of that contract involve 
obligations on both sides, and require careful statement 

^ Supra, • [iQii] 3 K.B. no. • Ibid., p. 127, 
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teceived are xiot to be beld ^ trust for the customer, bat 
tbe bank borrows the proceeds and undertakes to repay 
them. The prcHnise to repay is to repay at the branch of 
the bank where the account is kept, and during banking 
hours. It inclades a promise to repay any part of the 
amount due against written order of the customer 
addressed to the bank at the branch, and as such written 
orders may be outstanding in the ordinary course of 
business for two or three days, it is a term of the contract 
that the bank will not cease to do business with the cus¬ 
tomer except on reasonable notice. The customer on his 
part undertakes to exercise reasonable care in executing 
his Written orders so as not to mislead the bank or to 
facilitate forgery. 

On this text a considerable part of this book will be 
a sermon, yet it does not puq>ort to contain a fuU 
description of the terms of the contract, and it is even 
now highly questionable whether many of the services 
rendered to their customers by bankers fall within the 
ambit of the contract at all. This contractual concep¬ 
tion of the relationship, however, obviously furnishes 
a flexible machinery for the further building up of 
banking law. 

From the debtor and creditor relationship several 
important legal questions have arisen. The solutions 
which the Courts have found for these indicate that 
to treat the matter solely on so narrow a basis would 
lead to a wrong conception of the relationship. 

(a) Tlie general rule that the debtors' obligation to 
repay his creditor involves the duty of seeking him 
out and tendering payment does not apply to banker 
debtors. This rule is usually expressed by the maxim 
“the debtor must seek his creditor." The matter is of 
importance for several reasons. Supposing that the 
debtor must seek his creditor it follows— 

(i) That the banker would be in a continuous state 
of default, and that the customer would be entitled 
to issue a writ against him claiming the repayment of 
the balance of his account without first calling upon 

4—<L.a445) 
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him to pay. Although this would not appear to be in 
practice a serious risk it actually happened in 

lU.U8mnOH. JOAOHOMON V. SWISS BAKE COEPOBAIlOr 

N. Joachimson was a firm consistiiig of German and 
English partners. They had an account with the defendant 
bank which on the 4th August, 1914, was ;i 43 i in credit. 
In June, 1919, this action was commenced by the English 
paitner claiming repayment of the said sum in order that 
he might wind up the affairs of the partnership. He had 
not previously made any demand for payment. 

He/d: The customer’s balance was not due to be repaid 
until a demand for it had first been made, and refused or 
not met, and the plaintiff’s abtion therefore failed. 

The quotation from Lord Atkin's judgment already 
cited was but a preliminary to his holding "that it is 
necessarily a term of such contract that the bank is not 
liable to pay the customer the full amount of his 
balance until he demands payment from the bank at 
the branch at which the current account is kept."® 
It may be observed, however, that Warrington, L.J., 
seems to have been of opinion that the necessary 
demand might be made by the issue of a writ, but this 
seems to be contrary to the view of the majority and 
may be doubted. 

(ii) Conversely the banker could repay the amount 
of the balance at any moment, thus for practical pur¬ 
poses closing the account, which would be a great 
inconvenience to the customer. 

(iii) The Statute of Limitations^ would begin to run 
in favour of the banker as soon as he received any 
money, and in respect of each item as he received it. 
It is said, however, that it is in any case not the practice 
of the banks to rely upon the statute. In some cases 
the Court will presume that an outstanding balance 
has been repaid, as in Douglass v. Lloyds Bank} 
and Macdonald v. North of Scotland Bank} where a 
credit account wliich had not been operated for over 
twenty years was held to have been extinguished by 

• [1921] 3 K.B. no, 

• Z.OC cit., p. 127. 

• 21 Jac. I, c. 16; now replaced by 2 & 3 Geo. VI, c, 21. 

• (1929). 34 Cora. Cas. 263. 

• [1942] S.C. 369, 
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long negative prescription. Tlie question of whm time 
begins to run against the bank in the case of an over¬ 
draft or loan to the customer would not appear to be 
governed by the same considerations, and in the 
writer*s opinion tlie right of recovery by action in 
such cases becomes wstatute-barred after six years from 
the date of loan.V 

(6) The question of whether a demand is necessary 
before the banker becomes liable and if so how it must 
be made is important in connection with garnishee JSSSSii 
proceedings, i.e. the procedure by which a customer's 
balance at his bank may be made available to satisfy 
his creditors who have obtained judgment against him.* 

It is therefore clear that the contract of debt is 
legally at the basis of the relationship of banker 
and customer. But since every borrower of money, 
even if he undertakes to repay on demand, is not a 
banker it is necessary to look for some other element or 
elements. There is in modem banking one element 
wliich is so characteristic that it appears to furnish an 
infallible test, viz. that the repayment is made against 
3 written order or mandate called a cheque. Tliis 
seems to be an essential feature of banking as we know 
it, and appears to be an inevitable development from 
the growth of borrowing on an extensive scale, or as it 
may be properly called, the business of banking. 

The re-lending of the borrowed money at profitable 
rates of interest is no less an essential feature of bank¬ 
ing, indeed it is the reason why the banker carries on 
his business. It does not, however, legally speaking, 
afford any basis of differentiation from other types of 
moneylender. There is, of course, a fundamental 
commercial differentiation between the banker and 
the person called a "moneylender/' but, legally speak- 
mg, it may not be easy to draw the distinction. From 
a social point of view it is important to prevent the 
two types overlapping, so that the "moneylender" 

^ There is a difference of opinion among textbook writers on this 
point. The writer accepts the view of Paget, Law of Banking, 4th 
ed., p, 2S6; see to the contraiy, Grant on Banking, ed., p. 1S2. 

* This matter is dealt with in more detail in Copter V. 
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is only person prohibited in terms from styiu^ 
himself a banker or even from representing indirectly 
that he carries on a banking business, and the certificate 
which every ''moneylender" must now obtain in order 
to carry on business legally will not be granted if his 
trading name includes the word " bank."^ Conversely, 
when the Moneylenders Act, 1900,* was passed, it was 
necessary to exempt banks from the operation of the 
statute. 

The position is nevertheless very unsatisfactory, 
because there is nothing to prevent anybody, except 
a professed moneylender, from carrying on business as 
a banker, and deplorable cases occur from time to time.® 

In Canada a certificate from a Government authority 
is necessary before a banking business can be started. 

As has been indicated in Chapter I there are numer¬ 
ous other functions performed and services rendered 
by bankers. Some of these are rendered equally by 
other business and professional. men; others are 
peculiar to banking but are purely ancillary to the main 
business, and cannot be regarded as being fundamental 
to the relationship of banker and customer. 

DEFINiriON OF BANKER 

Tlie foregoing considerations will materially assist in 
ortorn'i ^ the formulation of a definition of the term "banker." 
b*tik»*r Excliange Act, 1882, Sect. 24 the term 

"banker” is defined as including "a body of persons, 
whether incorporated or not, who carry on the business 
of banking.” This has been much criticised, though the 
draftsman's object was perhaps only to make clear that 
the Act is concerned not only with individuals but 
with firms and companies. It is nevertheless unsatis¬ 
factory, because (a) it is not sufficiently definite: the 
word "includes" suggests that it is possible to be a 
banker without carrying on a banking business, which 
seems to be nonsense; (fr) it assumes a knowledge of 

' Moneylenders Act, 1927,17 & i8 Geo. V, c. 21. s. 4 (3). 

* See 63 & 64 Viet., C. 51, s. 6 (rf). 

* See the Bankers' Magarine, Vol CXLV, p. 665, for examples. 

* 43 A 46 Viet., c. 61. 
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is meant by *'batiking business/' Simile 
caiW in otber statutes.^ The statutes 

Tequiring bankers to make returns^, do not contain 
definitions of the word. In any case none of the statu* 
tmy definitions is completdy general, but only for the 
purposes of the Act in question, and it is quite possible 
that for some purposes the word has a wider or narrower 
connotation than for others. It is partly for this reason 
that no satisfactory definition can be extracted from 
the cases which are described by Paget* as *Vnot by 
any means clear or conclusive,” 

In the absence of the proposed statutory register 
of banks it seems unlikely that the term “banker” can 
be successfully defined otherwise than by reference to 
the business of banking whether or not that expression 
be used in the definition. Moreover, since the Bills of 
Exchange Act, 1882, is much the most important 
statute relating to the matter, it is probable that the 
Courts when the question comes before them will bear 
the words of Sect. 2 in mind. The matter boils down 
therefore to defining the expression “ banking business.” 
But the extent of this has already been indicated in 
Chapter I, and to construct a definition whicli would 
embrace the whole of it is manifestly impossible. It 
is rather a question of description than of definition, 
of fact than of law. It is, moreover, obvious that not 
every bank need conduct the same type of business 
as its neighbour; some may specialise in one aspect, 
others in another. It is accordingly necessary to 
extract the lowest common denominator and to decide 
what is the absolutely essential part of such a business, 
It is here that the analysis of the relationship of banker 
and customer already made is helpful. Moreover, in 
so far as the matter is to be regarded as one of fact for 
a jury of business men, it may be taken as fairly certain 
that they would look for the use of cheques as an 

^ £,g. the Stamp Act, 1891, 54 & 55 Viet., c. 39, and the Finance 
(No. 9) Act. 1913. 5 & 6 Geo. V., c. 89; Aghcuitural Credits Act. 
1928. 18 & 19, V. c. 43. 

■ See Chapter 11 . 

• The Law of BanAtMg, 4th Ed., p. 3. 
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ess^tial of bankiiig business. The receipt of money on 
loan and the obligation to repay it on demand against 
cheques seem to be the basic elements of the business, 
if a person carries on a business involving such borrow¬ 
ing and the issue of cheques it is submitted that it is 
a banking business; if it does not, the business is not 
legally banking even though he call himself a banker.^ 

It may be objected that a good deal of what is 
called merchant banking does not satisfy these require¬ 
ments. This is true, but it may be answered that in 
modern times banking has become much more special¬ 
ised, and that a great deal of business of a financial 
character formerly regarded as banking is now really 
outside the category. At any rate it is with the more 
limited type of banking that the Bills of Exchange Act, 
1882, and this volume are concerned. That this view 
Stoiiion is correct is supported by Dr. Hart’s definition of a 
banker* as "one who in the ordinary course of his 
business honours cheques drawn upon him by persons 
from and for whom he receives money on current 
account." The passage from Lord Atkin's judgment 
in Joachimson v. The Swiss Bank Corporation^ already 
quoted, indicates that his view is to the same effect. 
Paget^ singles out four factors, all of which he says 
must be present in order that there may be a banking 
business. These are (i) deposit accounts; (ii) current 
accounts; (iii) the issue and payment of cheques; 
(iv) the collection of cheques. It is clear that these 
factors are all present in practice. It is not, however, 
easy to see why a banker should cease to be a banker 
(legally speaking—no doubt he would commercially) 
if he only accepted current accounts, or even if he 
refused to collect cheques. It is true that (iv) seems 
to be regarded as essential both by Lord Atkin and 
Dr. Hart. 

^ A definition of sorts wiU be found in Statutory Rules and 
Orders, 1938. No. 656, in the Unemployment Insurance (Banking 
Industry Special Scheme) .\mendment Order. 

• Hart's Law of Banking, 4th Ed., p. i. 

• Supra, 

• Loc. cit., p. 5. 
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As appears from Dr. Hart’s deflmtion these activities 
must be ordinary and not exceptional business, 
Whether thej’ must also be the main business of the 
firm conducting them is not dear. In Stafford v. 
Henryk one Labertouche had carried on a very varied 
business, part of which was at that time regarded as 
banking, but as it was not his main business it was held 
that he was not a banker. Some large departmental 
stores afford banking facilities to their customers. 
Where cheque books are not issued it would appear 
that they are not to be regarded as bankers. Where 
they are it may be a difficult question whether they 
are banks for the purposes of the Bills of Exchange 
Act, 1882. A solution would lie in the formation of 
subsidiary companies for the purpose of conducting 
the banking part of the business. 

The concentration of the mass of the country's 
banking in a few great institutions has, however, 
deprived the subject of most of its practical importance, 
as is evident from the scarcity of recent cases even 
bearing on the subject.^ Bank cashiers will seldom be 
faced with the question whether cheques drawn on 
unknown institutions may be safely handled, though 
occasionally difficulties may arise in connection with 
upstart institutions such as the John Bull Bank which 
figures in Ladbroke v. Todd.^ 

DEFINITION OF CUSTOMER 

The precise meaning to be attached to the term 
“customer” is of greater practical importance because 
while banks are few, the persons with whom they do 
business are innumerable. There is no statutory defi¬ 
nition of the term “customer,” but it may be of great 

‘ (1850) 12 Ir.Eq.R, 400. The delinitiaii 0/ banker is much dis¬ 
cussed in this case, but it was in connection with an Act of George 
II dealing with banks of issue, and has little modern relevance. See 
also Davies v, Kennedy (1869), I.R. 3 E^q. 693. 

■ Re Birkbeck Permanent Benefit Building Society, [1912] 2 Ch. 183, 
seems to be the most recent. tEe primary business there was that 
of a building society, and the question was whether the banking 
business actually conducted was ultra vires. 

• (1914), 30 T.L.R. 433. 
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importance to know whether a particular person who 
is in business relationship with a banker is to be re^ 
garded as legally his customer. A banker owes various 
duties to his customer, such as that already examined 
of treating his affairs as confidential, and a customer 
in his turn has obligations towards his banker. Some 
of these are implied from the relationship and others 
arise by virtue of the crossed cheque sections of the 
Bills of Exchange Act, 1882, especially Sect. 82. It 
has been in connection with the interpretation of this 
section in which the word "customer" appears^ that 
the Courts have had to consider the matter. 

It might be thought, from analogy with other kinds 
of business, that everybody with whom a banker has 
dealings in the ordinary way of his business is his 
customer. This is a possible and indeed the most 
obvious meaning. The word has, however, acquired a 
technical meaning under the Bills of Exchange Act, 
1882, although the precise significance of this is not 
perhaps quite clear. There are two possible views of the 
meaning of the word under the Act, viz. that a customer 
is (a) any person who has opened an account at a bank, 
or (b) any person who has both opened an account, and 
also made use of it. Whichever of these views is 
correct, it is clear that there must be an account. The 
authorities are not clear beyond this, indeed Paget 
who thinks that is, or at any rate should be, the 
correct opinion finds them "conflicting to a bewildering 
degree."^ The more recent authorities all point, how¬ 
ever, to {a) being the correct view, and Dr. Hart 
defines the customer as "one who has an account with 
a banker."* As has been already mentioned, the 
relevant cases have all arisen in connection with Sect. 
82 of the Bills of Exchange Act, 1882. It might weD 
be argued that for other purposes the wider general 
meaning of a person with whom one has dealings 
should be applicable, A closer analysis will show. 

‘ See Chapter VI. 

• Paget, loc. dt., p, 9. 
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however/ that such a meaniiig will seldom be applies 
aide: there could, for example, be no duty of confidence 
towajds a person with whom he had casual commerdal 
transactions. Moreover, it would be exceedingly incon¬ 
venient to have one meaning for the word in one 
connection and another in another. 

That there must be an account or the equivalent was 
established by 

HiLtSTBATlON. OBEAT WB8TBBN BAXLWAT v. LONDON 
AND OOnNTT BANS^ 

One, Huggins, a rate collector, had been in the habit of 
cashing cheques over the counter at the defendants* bank 
for a number of years. No account, however, had been 
opened. He obtained a cheque from the plaintiffs by 
fraud which he cashed with the defendants. The plaintiffs 
sued to recover the value of this cheque, and the substantial 
question was whether Huggins was a customer of the 
defendants. 

Held: That as there was no sort of account he was not a 
customer. 

It can be said that in no case where it has been 
contended that a person who had no account was a 
customer has this contention succeeded.® In Ladbroke 
V. l^odd^ Bailhache, J., was clearly of opinion that the 
mere opening of an account without the actual drawing 
of money was sufficient to constitute the relationship, 
and in Commissioners of Taxation v. English, Scottish, 
and Australian Bank^ his view was followed and it was 
stated that the word 'customer' signifies a relationship 
of which duration is not of the essence. . . . The 
contrast is not between ^n habitue and a newcomer, 
but between a person for whom the bank performs a 
casual service . . . and a person who has an account 

' [i9Qi] A.C. 4x4. 

• In Matthews v. Brown <S* Co. (1894). TX.R, 386, which is 
relied upon by Paget in support of his view that there must l)e actual 
dealings, it was considered that one transaction did not make a 
enstomer, but there was no account opened. In Lacave v. Credit 
Lyonnais, [1897] i QB. 148, Collins, J., treated the last case as 
deciding that '‘no one but a customer in the proper sense of the 
word, a person having an account at the bank, would be entitled to 
iSbib benefit of the section." 
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of his own at the bank." This is a decision of the 
Privy Council and technically not binding upon 
English Courts, The Court was a strong one, however, 
and there seems little doubt that its opinion would be 
followed. 


ILLUSTRATION. LADBROKE v. TODD^ 

The plaintiffs drew a cheque and sent it to the payee by 
post. The letter was stolen and the thief took it to the 
defendant, a banker, and used it for the purpose of opening 
an account for the purpose of which he forged the payee's 
endorsement. The defendant accepted the account, and 
had the cheque cleared specially. On the discovery of the 
fraud, the plaintiffs brought this action against the de¬ 
fendants for conversion. One of the main questions raised 
was whether the account having been opened by payment 
in of the cheque to be collected, the defendant could 
properly be regarded as having received payment "for a 
customer." 

Held: That as the account was already oi>ened when the 
cheque was collected, payment had been received for a 
customer. 


' Supra. 



CHAPTER IV 

CHEQUES 


The cheque is the written order by which the customer 
requires his banker to repay the money which has been 
lent to him; in law it is technically described as a 
mandate. By the terms of tliis mandate the customer 
may require the banker to make the payment in ques¬ 
tion either to himself or to a third party, In its modem 
form the cheque is simply a particular type of bill of 
exchange. It is, therefore, a negotiable instrument 
carrying the advantages, and also the disadvantages, 
which attach to negotiability. 

Whether the customer can legally require repayment 
by any other means than that of a cheque has never 
been decided—normally customers always use cheques. 
If a cantankerous customer were to demand repayment 
personally at his bank without presenting a cheque, 
the manager would probably let him have the money, 
at any rate if his account was worth retaining, though 
he would require a receipt. If, however, payment was 
required to be made to a third party otherwi.se than by 
cheque, the position would be more difficult, because 
various protections of considerable importance are 
conferred by the Bills of Exchange Act, 1882, upon 
bankers when paying cheques.^ It might accordingly 
be very much to the banker’s advantage to be able 
to take up the attitude that his obligation is to repay 
against his customer’s cheque and not otherwise. 

Apart from cases of assignment, such an attitude 
would seem reasonable, for it is in accordance with 
established practice, and it may well be that this 
practice is so universally observed as to amount to a 
usage of banking business which is binding upon the 
customer, and indeed is an implied term of the cwitract 
between banker and customer. Lord Atkin seems to be 
^ See p. 86, $t seq, 
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of this opinion when in 

of the promise to repay "it includes a promise to repay 
any part of the amount due, against the written order 
of the customer." Dr. Hart,® speaking of the banker's 
liability in respect of money borrowed from the cus¬ 
tomer, says "his only liability in respect of it being 
a personal obligation to his customer to honour cheques 
drawn by him upon his account." 

ASSIGNMENTS 

On the other hand, the right to be repaid his debt 
Auignment of is cleaily assignable by the customer,® and if there has 
been an assignment to a third party it will not only be 
effective to oblige the banker to pay the amount, subject 
to any existing rights or equities against the customer, 
but after once having notice of it his obligation will no 
longer be to his customer but to the assignee, which if 
necessary the latter can enforce by action. In this 
respect an assignment differs fundamentally from a 
cheque, which does not of itself operate in England as 
an assignment of funds in the hands of the banker.* 

The student should already be familiar with the 
it conditions which govern assignments, but it may be 
useful to recapitulate them shortly. 

(i) There are two methods of assignment; the 
statutory and the equitable. 

(ii) Of these the former introduced by the Judicature 
Act, 1873, and now governed by the Law of Property 
Act, 1925, Sect. 136, is most commonly used. To be 
effective a statutory assignment must: {a) be made in 
writing and signed by the assignor (the creditor); 
(6) be absolute and not made by way of charge and 
must be of the whole amount of the debt [c) in order 
that the assignment may be binding on the debtor 

‘ [1921] 3 K.B., 112 at p. 127. 

• Law q{ Banking, Vol, 1 , p. 3. 

* Walkef V. Bra^ord Old Bank (1684), 12 Q.B.D. 511, at p. 516. 

• See Bills of Exchange Act, 1882, s. 53 (i) and Schroeder v. 
Central Bank (1876), 34 L.T. 735. 

* Tlus latto requirement was regarded as doubtful for many 

years, but may now be taken as beyond dispute; see fVilliams v. 
Atlantic Assurance Co., [1933], ■ 81. 
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written notice of it must be given to Mm. the right of 
the assignee not becoming effective until the receipt 
of such notice. Conversely an assignment is not effec¬ 
tive until the assignee has notice of it, though the 
debtor may have assented to it. 

niLnSTBAISON. BEKSTIN v. SEVERO SIBIRSKO, EVO., 
AND BANE FOR RUSSIAN TRAUE^ 

A Gompaiiy against whom judgment for a sum of money 
had been given sent instructions to their bank to transfer 
the balance of their account to another company. The 
transfer was duly effected in the books of the bank, but 
before the assignee had received notice of what was being 
done, a garnishee order nisi was served on the l^ank 
attaching the customer's balance in satisfaction of the 
judgment debt.* 

Held: That the garnishee order was effective to bind the 
balance; as at the time of its service the balance was still 
held for the account of the judgment debtor, 

{d) The assignee takes the right to recover the debt 
■'subject to the equities*' i.e. subject to all rights of 
set off or otherwise which exist at the time of the 
assignment between debtor and creditor. 

(iii) Equitable assignments are such as could be 
enforced in Courts of Equity before the Judicature 
Act, 1873, This was an imperfect method because the 
Court of Equity (Chancery) could only grant relief 
indirectly by compelling the assignor to allow the 
assignee to use his name for the purpose of bringing 
the necessary action eigainst the debtor to recover the 
debt. The Judicature Act left this form in existence, 
and it may be found valuable when some of the neces¬ 
sary conditions of a statutory assignment have not been 
fulfilled. For example, the assignment need not be in 
writing, the notice to the debtor need not be in writing, 
and the whole of the debt need not have been assigned; 
this latter point may be of value to a banker's customer, 
for it means that in equity he can validly assign part 
of his balance. There must, however, be valuable con¬ 
sideration for such assignments. 

» [1933] I K.B. 47. 

■ As to garnishee proceedings see p. Gz^ poai. 
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IMPORTANCE OF CHEQUE SYSTEM 

The practice, and probably the law, as to payment 
against cheques being as above described, it is obvious 
that this instrument is one of fundamental importance 
in present-day banking, which could hardly be carried 
on without it.^ For the rank and file of bank officers, 
it is the instrument with which they are most intimately 
concerned, and since it is one the transfer and handling 
of which give rise to important and difficult legal 
questions, there can be no doubt that the most import¬ 
ant practical aspect of banking law is that which 
concerns cheques. It is, therefore, proposed to deal 
with this subject in somewhat greater detail than with 
most of the other topics discussed in this book, and 
to take it at the outset, though this may in some 
respects appear to be an illogical order of procedure.® 

Originally the customer wrote out his order, or note 
as it was then usually called, and there was no settled 
form. Printed forms of order varying only very slightly 
according to the practice of the different banks which 
issue them, have long been in use,® but there is no 
reason why a customer should not write out his own 
cheque on a sheet of notepaper, e.g. if he has mislaid his 
cheque book,^ unless, of course, his account has only 
been opened on condition that cheques issued by the 
bank are used. Even so it might be good business for 
the bank to waive this condition. 

ESSENTIALS OF A CHEQUE 

To be a true cheque the order must comply with the 
statutory definition given in Sect. 73 of the Bills of 

^ The introductiou of the penny stamp on cheques by the Stamp 
Act of 1853 seems to have led to an enormous expansion in the use 
of cheques. 

■ Before reading the following chapters the student is strongly 
advised to refresh his memory by re-reading the sections of the ]^s 
of Exchange Act, 1882, which deal expressly with cheques, viz. 
S. 60 SS. 73-82, as it will be necessary to assume an elementary 
acquaintance with some matters, e.g. crossings, at a stage earlier 
than they can be discussed in det^. 

■ In 1729 the house of Child issued printed forms of note with 
appropriate blank spaces. 

* Cf Roberts Co. v. Marsh, [1915] 1 K.B. 42. 



/. ■■^CHBOTOS - '' 'y'''■ '' W 

Exchange Act, 1882, which must be examined in 
detail. A cheque is a bill of exchange drawn on a 
banker and payable on demand. The student should 
already be familiar with the terms used in this defini¬ 
tion; "bill of exchange" is defined in Sect. 3 of the 
Act, "banker" in Sect. 2 on which we have already 
commented, and "on demand" in Sect. 10. The 
definition of "bill of exchange" is of such funda¬ 
mental importance that it is proposed to consider it 
in detail as applied to cheques notwithstanding our 
premise that a knowledge of the law of bills will be 
assumed. 

In the first place, it is useful to write out the defini- 
tion of a cheque in full as follows; a cheque is an uncon¬ 
ditional order in writing drawn by one person upon 
another, who must be a banker, signed by the drawer, 
requiring the banker to pay on demand, or at sight, 
or on presentation, or expressing no time for pay¬ 
ment, a sum certain in money to or to the order of a 
specified person or to bearer. It will be noticed at 
once that— 

(«) There is no requirement that the cheque sliould 
be drawn by a customer of the banker on wiiorn it is 
drawn. Paget says "it is somewhat difficult to contem¬ 
plate a cheque not drawn by a customer,"^ and in 
practice dom fide cheques will always be so drawn, but 
it is quite possible to contemplate a fraudulent person 
stealing a cheque book and drawing and i.ssuing cheques 
therefrom. These would not cease to be cheques by 
definition, and might confer rights upon holders 
thereof, e.g. against endorsers though if the drawer had 
forged the signature of the person whose cheque book 
he had stolen such signature would be inoperative,* 

(6) Chalmers says* "all cheques are bills of exchange, 
but not all bills of exchange are cheques." To be good 

' Op. cit., p. 97, The drafts drawn under letters of credit are oi 
course drawn by persons who are not customers. These are usually 
bills, but apparently sometimes conform to the requirements for 
cheques. 

> Bills of Exchange Act, 1882, s. 24. 

• Op. cit.t p. 290. 
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as a cheque, the mandate must accordingly 
the requirements of the above definition, It will, 
therefore, be necessary to analyse these requirements in 
detail. 

(i) Being a bill the cheque must be in the nature of 
an order to the banker. Difficulty can seldom arise as 
to this because bankers naturally make use of a printed 
form of clieque which satisfies the Act. Most forms of 
cheque commence baldly with the word *'Pay,*' but 
the form "Please to pay” which still survives is none 
the less imperative because couched in more courteous 
language.^ 

(ii) The order must be unconditional. It follows that 
if the drawer makes the carrying out of the order sub¬ 
ject to any condition the instrument is not a cheque. 
An order to pay out of a particular fund, as a special 
account, is regarded as conditional,® but not if the 
order be unconditional though coupled with an indi¬ 
cation of a particular fund out of which the drawee is 
to reimburse himself or of a particular account to be 
debited.® It is common form for a cheque to contain 
such an indication, e.g. the words "No. i A/c” 
written on the cheque, and this may be taken to be 
unconditional The principal difficulties which have 
arisen have been due to drawers wishing to obtain 
receipts from their payees. When debts are being paid 
by cheque, which is now their principal use, it is 
obviously convenient to have the receipt upon the 
very instrument by means of which payment is made. 
It lias accordingly become a common practice, especi¬ 
ally among public authorities when making payments 
and trading companies, when paying dividends,* to 
require the payee to give such a receipt, which it is 
often stated will be accepted in lieu of endorsement: 
When the order part of the instrument contains such 
a requirement, it is clearly not unconditional and the 
instrument cannot be a cheque. 


^ The common fonn of a French bill runs "if vous piaira 

• Bills of Exchange Act, 1882, s. 3 (3), 

> Ibid. 

* The warrants used are usually in form cheques. 
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The plaintiSs received an InstFament in the form of a 
cheque reading "Pay to J. Bavina the sum of sixty-niiie 
pounds. Provided the receipt form at foot hereof is duly 
signed, stamped and dated.’' This document was stolen 
from the plaintiffs, the receipt form being then unsigned. 
Afterwards it was paid into the defendant's bank for col¬ 
lection bearing an endorsement and with the receipt form 
signed—these signatures w^ere forgeries. In an action by 
the plaintiffs against the collecting bank it was held that 
the instrument was not a cheque. 

But if the instruction is not part of the order but 
is addres.sed solely to the payee the order should be 
regarded as unqualified, and the requirements of the 
section are satisfied.® 

aLUSTRATION. NATHAN v. OGDENS” 

The defendants owed money to the plaintiffs under a 
bonus scheme. They went into liquidation and the 
liquidator issued a cheque in payment which was in the 
ordinary form, but Ijore at the foot and not as part of the 
order the clause “ the receipt at back hereof must be signed 
which signature will be taken as an endorsement of this 
cheque." On the back there was a printed form of receipt 
The que.stion whether this document was in law a che<fue 
wa.s raised during the course of the case, and the judge 
expressed the opinion that it was, the condition being 
addressed to the payee, not to the banker. 

It is coii.sidered by some writers, however, despite 
this opinion, that the piosition is not clccir,^ the argu¬ 
ment being that the banker cannot safely pay such an 
instrument unless the receipt is signed, on the ground 
that the customer might say that it was part of his 
instructions that the instrument should only be paid 
if presented in a proper state, i.e. bearing the receipt 
clause properly signed. The answer to this would appear 
to be that the customer has not included such an 

' [1900] 1 Q.B. 270. 

* ^ Hart, op. cit, p, 328. 

* (19‘'J5)i 93 L-T. 553: see also Thairlwall v. G.N. Rly., [1910], 
2 K.B. 309. 

* See Sheldon. Pfodite and Law of Banking, 4th ed., p. 172; and 
Paget, op, cif., p. 103. 

3-(L.a443) 
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instruction in his order, and that the banker is not 
concerned with any private request which the drawer 
may make to the payee for his convenience. If this be 
correct, it would appear that an instruction of this kind 
addressed to the payee has no legal effect. It is under¬ 
stood, however, that the banks in practice ask for the 
due completion of the receipt form. 

Another similar type of memorandum, which is 
common form on dividend warrants is directed to secur¬ 
ing that the instrument shall be paid within a particular 
period, usually three or six months. The requirement to 
this effect is seldom or never part of the order, but 
appears at the foot. If so, according to the argument 
already accepted above, the order is not qualified, and 
the instrument may be good as a cheque. 

ILLUSTRATION. THAIRLWALL GREAT NORTHERN 
RAILWAY' 

The plaintiff was a stockholder in the defendant railway ‘ 
company which sent him a dividend warrant, the order part 
of which was unconditional, but which contained at the 
foot the w'ords: “Note.—This warrant must be signed 
by the person to whom it is payable and presented for 
payment through a banker. It will not be honoured after 
three months from date of issue unless specially endorsed 
by the sttcretary." This warrant was lost in the post and 
never reached the plaintiff who sued the defendants for 
the amount. The)’’ contended that the posting of the war¬ 
rant was the equivalent of payment. To which the plaintiff 
replied that the warrant in the above form was not a cheque. 

Held (assuming that it needed to be a cheque): That it 
was in fact an unconditional order and in the circumstances 
constituted payment. 

Wlicn instruments in this form are presented for 
payment after the period indicated has expired, it 
appears to be the practice of the banks to refuse pay¬ 
ment unless expressly authorised by the drawer. This 
being so, it would certainly be dangerous for a bank 
to pay such a "stale" instrument without .such author¬ 
isation. It may well be, however, that a refusal to pay 
in such circumstances amounts to dishonour, yet the 
banker could hardly be held liable in damages for having 

' [1910] 2 K.B. 509. 
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carried out what appear to be the wishes of his customer. 
This position is anomalous and adds to the difficulties 
already indicated in connection with receipt clauses. 

The statement that the signature of the receipt will 
be accepted as an endorsement also gives rise to diffi¬ 
culty, and will be discussed below.^ 

(iii) It is in the nature of every negotiable instru- 
ment that it should be in writing. It would not appear 
to matter in what medium the writing be executed 
whether in print, writing, or other legible method. It 
has, however, been questioned whether a cheque written 
in lead pencil should be paicl.^ This view can be sup¬ 
ported on the ground that such a drawing of a cheque 
would be negligent conduct by the customer within the 
McMillan Case,^ which will be discussed below.^ 

(iv) "Drawn by one person upon another wlio must 
be a banker." It follows from this tliat the ordinary 
banker's draft which is drawn by a brancli upon its 
liead office or upon anotlier brand) is not a cheque.^ 
For this reason it was for a long time questionable 
whether such a draft could be effectively crossed, and 
there could be little doubt that the sections of the 
Bills of Exchange Act, 1882, relating to crossed dieques 
did not apply. I'his led to ’the passing of the Bills of 
Exchange Act, 1882, Amendment Act, 1932,® by which 
the application of these sections to banker’s drafts is 
secured. 

(v) In the form of clieque ordinarily used no time 
for payment is expressed, and this is by Sect. 10 of the 
Act equivalent to making the instrument payable on 
demand. 

FORM OF THE CHEQUE 

The form of cheque in use is with slight variations 
common to all the banks. It is no doubt familiar to 

1 pp. 58, 101, post. 

• Sheldon, op. cit„ pp, 2, 4. 

• [1918] A.C. 777. 

• P. 74, post. 

• Si^e Capital and Counties Banh v. Gordon, [1903] A.C. * 40 ( ^ 1 !^ 
dictum to the contrary in Ross v. London County and jjjyujwc 
Bank, [1919] r K.B. 67B, is clearly an oversight. 

• & 25 Geo. V, c. 44. 
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students but an example is set out here together with 
an example of a bill of exchange, payable at three 
months. 


London ist March, 1937. 

No . 

XYZ Bank Limited 
000 Strand, W.C. 

Pay Alfred Jones . 

the sum of one thousand pounds 
£1000 0 0 

William Brown. 



•cc«pt*d 


London March, 1937. 

^1000 Three months ^ter date pay to 
John Smith or jWder the sum of one 

.0/. \ ^ ^ 

Sump. ] thousand value received 



To Alfred Maksh;^l 


William Jones 


On a comparison of these instruments it will be seen 
that there are various immaterial differences in the 
position, e.g. of the figures denoting the amount to be 
paid and of the stamp. 

In addition to this it will be observed that the bill 
has been accepted while the cheque has not. Cheques 
are not in practice accepted by the drawee bank. The 
acceptance of a bearer cheque would be an infringement 
of the Bank Charter Act, 1844,^ for the instrument 
would then be a bank bill. There is no legal objection 
to an order cheque being accepted, but it would have the 
* 7 A 8 Viet., c. 32. as- n and 78. 
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iMractkal drawback of making the bank tegaUy liable 
to a holder*^ As it is the drawar is the pereon primarily 
Sable to the holder, and the bank is under no liability 
upon the instrument at all; its liability is to its cus¬ 
tomer upon the contract between them. A bill payable 
at a future date w'ill be accepted by a bank as a metliod 
of providing finance for a mercantile transaction. The 
primary liability is thus upon the bank, a fact which 
naturally gives a biU so accepted a great advantage 
over a cheque for discount purposes. 

Attempts have been made, particularly in the U.S.A, Slljli 
and Canada, to overcome this difficulty by obtaining a 
certification upon the cheque by the drawee bank to 
the effect that the drawer^s account is sufficiently in 
funds to provide for payment of the instiSjment in 
question. This may be effected by writing ‘'good" 
across one corner of the cheque, and adding the bank's 
official stamp initialed by the cashier.^ Such a cheque 
is said to be "marked." The v'alue of the marking lies 
in the fact that it gives "the cheque additional currency 
by showing on the face that it is drawm in good faith 
on funds sufficient to meet its payment, and by adding 
to the credit of the drawer that of the bank on which 
it i-s drawn.This marking is not legally speaking 
equivalent to an acceptance and "does not make it 
current as cash." At the most it appears to be a 
representation to the payee or to a person proposing 
to become a holder as to the state of the drawer's 
account at the time of the marking.^ Such a represen¬ 
tation could hardly be construed as a binding promise 
that the account will be kept sufficiently in credit to 
meet the cheque when presented, though it is said that 
in practice a bank will earmark sufficient funds to 


^ See the iniportanl jutl.mneiit of the Privy (jJiincil (per l.ord 
W'right) in Bank of Barwh Ltd., v. Punjab Nationul Bank, Ltd., and 
Others, 2 All E.R. 83, where it is stated that “ there is no case 

in the books of the acceptance of a cheque/' 

■ See Evitt, Practical Banking, 3rd Ed., p. 125. 

* S«!e Gaden v. Newfoundland Savings Bank, [1899J A C. 281 at 
pp. 285 ei seq. 

* This was the view taken by the Privy Council in Gaden v, 
Newfoundland Bank, supra; 
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meet the cheque.^ In any case it is difficult tb see how, 
in the event of its proving inaccurate, a holder could 
make the certifying bank liable upon it, except in the 
rare event of fraud. ^ It might be argued that the 
representation would create an estoppel,® but no action 
will lie upon a bare estoppel, and since the holder could 
not sue the bank upon the cheque even if the account 
were in funds, there appears to be no duty upon which 
an action could be founded. 

The practice of marking cheques has been condemned 
by the London Clearing Bankers. It is a practice which 
must, of course, be carefully distinguished from that 
prevailing in connection with the clearing of late cheques 
at the Clearing House. If it is desired to add the credit 
of the bank to the instrument this can be done much 
more effectively by the banker issuing the draft himself; 
a banker’s draft issued by one of the big banks being 
for practical purpo.ses the equivalent of casfi, 

It will be observed that while the bill in our illus¬ 
tration bears a stamp for ten shillings, the cheque, 
althougli for tlie same amount, is stamped for only 
twopence, The reason for tliis is that bills payable 
otlierwise than on demand or at sight or on presentation 
within three days after date or sight require an ad 
valorem revenue stamp,® while a clieque being a bill 


^ Evitt, op. cit. 

* But .see op. at., p. 165, for the view that the bank cannot 

be liable on the representation at all since it is not made to the 
lioUier. 

* Mstopjjel is a rule of evidence by which a person who has misled 
another into altering his legal position by some false representation 
or conduct will not afterwards be alloNNed to give evidence as to 
what is thi' true state of affairs, bnt will be held down to the position 
which he rcjneseiited as actnallv existing. I'his doctrine is fre¬ 
quently ap))iied in Ininking law^ and should be yiroperly graLsped- 
Keferenci' may I’e made tf) any text book on tlie Law of Evidence. 

* In Huiifi 0} Haroilu, Ltd. v I’uojuh .\nUotiiil tiank, Ltd., i<\ipra, 
tlie whole nf liu‘ almve analysis was in sub-stance accepteil by the 
Privy Couiuil. It was moreover luuud that, in India at any rate, 
the evidence wa.s nv)t strong enough to establish a trade usage under 
w hich the bank could be held liable. No such custom .seems to have 
develoyK'd in E-ugland and it may bo hoped that this case will finally 
give the amp dc pace to the whole subject of marked cheques. 

* L'inanco Act. loiS, .s. 36. 

* Stamp Act, 1891. Schedule, and Finance Act, 1899. s. 10; 
see Appendix I on Stamp Duties, pp. 314, et seq., post. 
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payable on demand requires a two-penny stamp 
whatever its value-the amount was originally one 
penny, but was raised to two pence during the War of 
1914-18, at which figure it has since remained.^ The 
ad valorem stamp on an inland bill must be impressed 
upon the document, not affixed, or the instrument is 
void,^ This is intended to prevent evasions. In practice 
therefore, such bills are always drawn on stamped 
forms. A bill payable on demand, including a cheque, 
can be stamped with an adhesive stamp provided it is 
effectively cancelled by the drawer before he issues it.® 
Cheque forms are, of course, issued by the banks as a 
matter of convenience on paper bearing impressed 
stamps, but since tlie stamp may be adliesive it is 
quite easy for the customer to draw ii]) a cheque for 
himself and affix a stamp. Moreover, if he omits to 
affix tlie stamp the bank may still do so for him when 
the instrument is presented for pay men Although 
this preserves tlie validity of tlie clieque it would not 
appear to remove tlie liability to a penalty for issuing 
the instrument unstamped. It is only ufion the i>aying 
bank that this privilege of stamping the instrument 
after issue is conferred, a liolder of an lur tamped 
cheque is not entitled to affix a stiimp. 

ILLUSTRATION. HOBBS <. CATHIE^ 

The defendant bouglit a horse from one, Bull, with a 
warranty that it was sound. He gave Bull an unstamped 
cheque in payment, and the latter stamped it and negoti¬ 
ated it to the plaintiff. The defendant believing the war¬ 
ranty to be broken countermanded payment at his bank, 
and the plaintiff brought this action. 

Held : That he could not recover in the circumstances. 

POS'l DATED CHEQUES 
The* stamp is, of course, no part of the instrumeuit as 
such, it is required simply for revenue purpo.ses. The 

Finance Act, 191S, s. 3(». 

Stamp Act, 1891,. s 38. 

Stamp Act, 1891, s. 34 fi) and s. 38 (1) 

IW., s. 38 (2). 

(1890), 6 T.L.R. 292, 
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position in the case of cheques is comparatively simple, 
except for the difficulties which arise from post-datingr 
It is obviously ao advantage to the drawer of a cheque 
to ensure that it will not be presented for payment 
before a certain date, e.g. when he gives it at the time 
of borrowing money: (post-dated cheques are most 
commonly met with in connection with moneylending 
transactions). This he can do by inserting the date 
agreed for repayment. A cheqde drawn in this way is 
no longer practically speaking payable on demand; it 
approximates to a bill of exchange payable at a future 
date. If a post-dated cheque is used for the payment of 
a large amount, the Stamp Act is evaded and the 
Revenue defrauded of a substantial sum. These instru¬ 
ments are to some extent used deliberately for this 
purpose, but more usually simply as a matter of con¬ 
venience. The Stamp Act is inaptly worded for the 
prevention of this. A penalty of £10 is imposed upon a 
person who with intent to defraud the Crown executes 
or is concerned with the preparation of an instrument 
which does not truly set out the facts and circumstances 
which make it liable for duty.^ This penalty is largely 
inoperative to prevent post-dating, since the circum¬ 
stances wiU seldom provide an opportunity for its en¬ 
forcement. The Stamp Acts do not themselves expressly 
avoid post-dated cheques, and though it might be 
argued that they are really liable to an ad valorem duty 
and are therefore void because not issued on stamped 
paper,^ the opinion is commonly held that they are 
legally to be regarded as payable on demand, and are 
therefore properly stamped on issue with a twopenny 
stamp. Moreover, the Bills of Exchange Act, 1882® 
expressly provides that “a bill is not invalid by reason 
only that it i.s ante-dated or post-dated,” and it has 
been held tliat post-dated cheques are in fact valid 
and negotiable."* As no sensible person would bring an 
action u{X)n a post-dated cheque before its date had 

‘ Stamp Act, s. 5. 

• See p. 4^, ante, 

• S. 13 (2). 

• Hayal Bank of Scotland v. Tottenham. [1894] 2 Q B- 715- 
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arrived, the instrument would always be in order at 
the time it came before the Court, and no objection to 
the stamp would then be raised. 

From the point of view of banks, care is necessary 
when handling post-dated cheques. Whether or not 
such an instrument is technically still payable on 
demand, it seems clear that the drawer’s mandate to 
his banker is that it should not be paid until the date 
upon it arrives. If it is paid before this date, it would 
appear that the account cannot properly be debited 
with the amount thereof—at any rate before the date 
in question—and during the intervening period there 
might be a countermand, or presentment of cheques 
exhausting the balance, which would clearly raise 
difficult questions. 

It has been suggested that if the bank paid before the 
date of the instrument, it could claim as against its 
customer the drawer to have become holder in due 
course. This, however, is a matter of intention, and 
it is considered that with no evidence other than the 
fact of the payment before it, a Court would not draw 
an inference to the necessary effect. Since the post¬ 
dated cheque is valid, it cannot be suggested that the 
bank can refuse to pay it, e.g. if after being presented 
and refused payment before the due date, it is after¬ 
wards re-presented on or after that date, on the ground 
that it is known to be a post-dated cheque.^ 

Certain cheques such as those drawn by Government EicmgHoo* 
officials, and registered friendly societies need not be S **"*** 
stamped, but this privilege does not extend to cheques 
drawn by local government authorities. A number of 
other instniments which are met with in banking are 
also exempted.'^ Of these the most important are (i) 
bills and notes issued by the Banks of England and 
Ireland; (ii) drafts and ortlers drawn by bankers upon 
each other solely for tlie f)urpose of .settling and clearing 
accounts; (iii) a letter written by one banker to 
another directing him to pay a sum of money, the 

^ See Paget, op, cit., p. 113. 

• Stamp Act, 1891, s. 39. 
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letter in question not being entrusted to the payee or 
to any person on his behalf. Drafts, orders, and letters 
under exemptions (ii) and (iii) must not be payable 
to order pr to bearer, and the bankers making use of 
them must be within the United Kingdom ; (iv) a 
letter of credit granted in the United Kingdom author¬ 
ising drafts to be drawn out of the United Kingdom 
payable in the United Kii;igdom. This important 
exception covers the ordinary banker’s documentary 
letter of credit,^ 

An attempt to devise a form of instrument which 
without being a cheque would fulfil the purpose of 
one was made by the Midland Bank some years ago, 
but failed owing to the wide provisions of the Stamp 
Act, and may be noticed here though only of historical 
interest because it shows how revenue statutes may 
have indirect cramping effects upon comiqercial de¬ 
velopments.The use of cheques for the payment of 
small bills has increased considerably of late years, 
and lias become one of the most useful services afforded 
by the banks, lliere is, however, considerable resent¬ 
ment among cheque users that every time the wear 
and tear on tlie country’s legal currency is relieved 
by the use of a cheque a tax of twopence has to be 
paid to tlie State. The Midland Bank proposed to 
avoid this by the use of a printed form of receipt 
issued by the bank which was to be filled in for the 
amount of the debt, liandcd to the tradesman, and 
presented at the bank for payment on his belialf. It 
would tlien be paid under the terms of a general 
authorisation previously signed by the customer. It 
was, of course, only proposed to use these so-called 
receipts for payment of sums of under two pounds, as 
in cases of larger amounts a receipt stamp would liave 
been necessary. 

Tliese "chequelets” as they were called were in the 
following form— 


^ See Chapter X. 

* See Midland Bank v. Commii.s.sicm<?r.s oj Inland Revenue, [1917] 
2 K.n. 465. 
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Received of the Midland Bank the sum of .. .hve 

shillings at the debit of my account* 


Signed Alice Jones 

• 

This was to be handed to the tradesman, and pre¬ 
sented or collected like a cheque. It is, of course, not 
a bill of exchange in the legal or commercial meaning 
of that term, but for the purposes of the Stamp 
Act,^ the expression bill of exchange includes "any 
document or writing (except a bank note) entitling or 
purporting to entitle any person whether named therein 
or not, to payment by any other person of any sum 
of money." On the face of it the chequelet did not 
entitle a holder to any sum of money, but that w^as 
its real object, and the Court held, in a test case, tliat 
it must be stamped like a cheque. 

The place and date of drawing usually appear at 
the top right-liand corner of the instrument. The date 
is made a material part of tlie instrument by the Bills of drawing 
Exchange Act, 1882,'•* and any alteration of it makes the 
instrument void unle.s.s the drjiwer’.s assent is obtained. 

The omission of the date,^ or the insertion of the wrong 
day^ does not liave this effect. I'he elfect of altering the 
place of drawing is not dealt with in tfie Act. In some 
cases it would clearly be material, e.g. if a foreign city 
were altered to an English one, or vice versa.-' In some 
cases, liowever, the alteration of tlie name of the place 
of drawing would not appear to alter the legal position. 

It is, however, important that negotiable instniments 
should not be altered, and it is suggested that such an 
alteration as is here dealt with should be regarded as 
pritna facie material, i.e. that the burden of proving 
immateriality should be placed upon tlie holder.** 

If a cheque, is wanting in any material ])articular 
(e.g. if the date is inadvertently oniiltod) "the person 

^ See 54 & 55 Viet., c. v?, s. 32. 

“ S. 64. (2). 

" Bills of Exchange Act, 1882, s. 3 {4), 

* Ibid., s. 13 (2). 

* See kock V. Dicks (1932), 40 T.L.R. 24. 

* See Koch v. Dicks, supra, where the Qjurt of Appeal took this 
view. 
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in possession of it has prima Jack authority to fill up 
the omission in any way he thinks fit/’^ but must do 
so within a reasonable time.^ 

Tupayw The payee must be indicated with reasonable cer¬ 
tainty in the case of order cheques.® The chief diffi¬ 
culties which have arisen here have been caused by 
Pktitioiuor cheques drawn payable to fictitious or non-existing 
wS*****^ payees. Such instruments are payable to bearer;^ 
the theory being that the drawer must have intended 
them to be payable to somebody. It is a pity that this 
exception was ever introduced as it has given rise to 
much litigation and difficulty. 

To bankers it is most important in connection with 
the payment of their customers' acceptances as in the 
leading case of Bank of England v. Vagliano Brothers,^ 
since the paying bank is usually protected in case of 
forgeries on cheques by Sects. 6o and 8o of the Bills 
of Exchange Act, 1882 (see pp. 85, et. seq). The rule may 
occasionally operate to protect a collecting bank.® 

The various other decisions on the subsection which 
are not always easy to reconcile either with each other 
or with common sense, are fully dealt with in the leading 
textbooks on bills of exchange to which the student is 
referred. They are worthy of individual study in the 
reports. 

Impersonal payees such as "petty cash," "wages," 
etc., have sometimes been considered to fall within 
this subsection. Cheques made payable in this way 
are convenient because they enable the drawer to send 
any member of his staff who may be available to the 
bank to obtain cash over the counter, and may also 
form part of his accounting system. Paget doubted 
whether these "impersonal payees," as he termed them, 

* bills o( Exchange Act, 1882, s. 20 (i). 

* Griffiths V. Dalton, [1940] 2 K.B. 264. It is the custom of the 
banks not to pay undated cheques, a practice the validity of which 
was doubted by Paget, but is apparently recognised in the above 
case. 

• Ihid., 8 . 7 (I). 

* IbU.. s. 7 (3). 

• [1891] A.C. 107. 

• See North and South Wales Bank v. Macbeth, [1908] A.C, 137, 
where, however, the bank ultimately failed in their contention. 
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0 uld prq|)^ be considered ^'fictitious persons/Vand 
tbe Institu^^ of Bankers advised that their use should 
be discouraged. It has recently been decided that 
while an order in this fom is not a cheque at all, it 
is an effective mandate, and since the intention is that 
the money should be paid to bearer the words or order'" 
can be disregarded.^ It was also held that the written 
words must take precedence of the printed words. 

The form “Pay AB per CD“ has come into use in 
modem times, being chiefly used to enable a bank to 
collect dividends for a customer. It has been ques* 
tioned whether this indicates the payee with reasonable 
certainty and it has given rise to difficulties over the 
endorsement,® 

Trouble may also arise from failure to insert the name 
of a payee in tlie instrument. At first sight such an in¬ 
strument w^oiild appear to be invalid under Sect, 7 (i), 
but it has been lield that “Pay order" is the 

equivalent of “ Pay to my order."^ If, however, the word 
“or" appears before the word “order" as will be the 
case when a printed form is used, i.e. “Pay 
or order," it has been held that the instrument is bad.^ 

rransferability is at the basis of negotiability. The 
instrument must, therefore, be in such a state that 
it is either payable to bearer and may thus pass from 
hand to hand without further formality, or must be 
made payable to a particular payee in such a way that 
he may by a mere signification on the instrument itself, 
viz. the endorsement, transfer his right to receive 
payment to some other person. This latter quality 
is obtained by making the instrument payable to the 
payee’s order, and by an important provision of the 
Bills of Exchange. Act, 1882,^ a bill or cheque which is 


' Norik and South Insurance Corporation, Ltd. v. National Pro¬ 
vincial Bank, Ltd. (igjf)), 52 T.L.H. 71, 

* See Slingsby v. Ihiinct bank, [1931 1 2 K.B. 588; '1932] J K.B, 
544 (C.A.) and Chapter V, p. 82. post. 

* Chamberlain v. [1893] 2 Q.B. 206. 

* Ibid., per Eiowen, L,J. at p. 210, and sec H. v. Bandall (1811), 
Russ. & Ky. 195, Tins ca,st^. however, treats the matter from the 
point of view i)f Criminal Law, and is hardly an awthority. 

•S.8(4). 
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simply expressed to be payable to a particular person 
is taken to be payable to that person's order provided 
the instrument does not contain words prohibiting 
transfer or indicating an intention that it shall not be 
NegoUabic transferable. Full negotiability involves the further 
c'hejlef quality that in normal circumstances a bona fide 
transferee for value may take a good title, notwith¬ 
standing that his transferor had no title, or only a 
defective one. A fully negotiable instrument indicating 
a liability to pay on the part of reliable and obviously 
solvent persons is therefore, for practical business 
purposes, the equivalent of so much cash, and although 
it is not of course legal tender it forms part of the 
general commercial currency. Many persons using the 
cheque system, however, do not wish their cheques 
to become current; they are concerned only with the 
payment of particular debts or obligations. This can 
be achieved by destroying the second of the two 
qualities discu.ssed above, leaving the instrument 
transferable. Alternatively even transferability may be 
removed from tlie instrument. 

The protections conferred upon the banks by the 
Bills of Exchange Act, 1882,^ have made it a counsel 
of prudence to drawers to take steps to this end, for 
otherwise tliere is always a risk that through fraud or 
kcstriciiom foi’gcry Unauthorised persons may obtain payment of 
iiegotiabiiuy clicques, with tlie result that tlie drawer may lose his 
money, or at the best have to take legal proceedings 
to recover it, 'Ihe simplest method of obtaining security 
is to insert words in the cheque prohibiting transfer, 
e.g. “Pay Charles Smith only.” It may be doubted 
whether an instrument in this form does not cease to be 
a cheque since the traasfer of it cannot transfer any 
legal rights, and the bank must pay the person named 
and no one else.- It w^ould remain a valid mandate 
from customer to banker. If this course be adopted by ^ 
the drawer lie should clearly delete the words "or 
order” or “or bearer” from the cheque form. If he 

^ See below. Chapters V and Vl. 

■ Sec Bills of Exchange Act, s. 8. 
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docs not do so, the instrument becomes self-contra* 
dictory. Such an instrument is not negotiable and not 
even transferable so as to make the transferee a holder 
who can sue upon it. The written word " only ” should 
be given precedence over the printed words “order” 
or ‘' bearer.'' The instrument then remains effective as 
a mandate; the only effect which could be given to 
such words being to make the instrument payable to 
someone as agent of the payee.^ 

“NOT NEGOTIABLE” CHEQUES 
The method usually followed, however, is that of 
crossing the cheque “not negotiable/’ i.e. of destroying The*‘aat 
the fully negotiable character of the instrument wliile 
leaving it transferable, so that a holder “shall not 
have and shall not be capable of giving a better title 
to the cheque than that which the person from wlioiri 
he took it had.”^ Such an instrument “is put on much 
the same footing as an overdue bilJ.”^ The fact that 
the cheque continues to be transferable is an important 
point often not fully appreciated. 

ILLUSTRATION 

A bearer cheque crossed “not negotiable" is stoien, The 
thief persuades the landlord of the local public house to 
cash it for him, and the latter gets it collected through his 
own bank. The publican is liable to refund the money to 
the true owner, but the banks are probably protected. 

Two points have been raised on the subject of “not 
negotiable” whicli have not so far been litigated; 

(i) whether these words have the same or any effect 
if they appear upon an open cheque; (ii) whether on a 
crossed cheque they should form part of the crossing, 
or may appear anywhere. 

(i) The opinion is widely held tliat the words have 
no effect if placed on an uncrossed cheque.This view ‘ Noi nuRo. 
is based on the fact iliat in the Bills of Excliange Act, oKrtchequ* 

' Hihcvnian Bank v, (iysim Hanson, [lyjH] 2 K.H. 38, 

* Bills of Exchange Act, 1882, s. 81. 

* Chalmers, op. at., p. 308. 

* Paget, op at. pp. 151-2, Slater. Law of Bills, Cheques, unci Notes, 

5th Ed., p. 1O8. Byles on Bills, 19th Ed,, p. 34. 
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1882, the words are always mentioned in conjunfGtion 
with the crossing,^ and have no statutory effect 
therefore unless so appearing. It does not follow from 
this, however, that they have no effect at all, or even 
that their effect is not the same as when they appear in 
conjunction with a crossing. A person placing these 
words upon a cheque presumably intends them to have 
a meaning and it is difficult to see that it could be 
any other meaning than that given to them by Sect. 81.® 
To give them a narrower meaning would deprive them 
of all effect, while it would be contrary to common sense 
to give them a wider effect. The Bills of Exchange Act, 
1882, does not profess to deal with every possible detail 
of the law or to crystallise it for ever. Growth is still 
possible. The rules of the law merchant are expressly 
saved and these may grow with changing needs.'^ As 
will be shown later, legal significance has been given 
to the words "account payee" appearing on a cheque 
thougli nowhere mentioned in the Act. In Paget’s view 
the words ought to have been disregarded because they 
are inconsistent with the words "or order" or "or 
bearer." This argument would be equally applicable 
to crossings on cheques, and the fact that the statute 
nevertheless gives effect to them seems to be conclusive 
against it. 

The question of the position of these words on a 
crossed cheque seems to be less difficult. It can hardly 
matter where they appear provided it is on the face of 
the instrument. Sect. 81 refers to "a crossed cheque 
which bears on it the words ' not negotiable,'" which 
might reasonably be interpreted/‘bears anywhere on 
its face." 

I'lie value of the.se words as a safety device has 
perhaps been over-estimated. The thief of an “ order " 
cheque can negotiate it only after forging an endorse¬ 
ment, under wliich, of course, the transferee cannot 

* SS. 76, 77. and 81. 

* Cheques were effectively crossed before the first Crossed Cheques 
Act. See p. 57, post. Cf. also the ratio decidefidi in Hihernian Bank 

Gysim 6* Hanson, supra. 

‘ See s. 97 (2) and Goodwin v. liobarfs (1875), L.R. 10 £x. 337. 
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a title. In the event of the person \vho has obtained 
payment of a *'not negotiable *' cheque becoming insol¬ 
vent, however, the drawer from whom it has been 
stolen will find himself without remedy. The drawer 
would, however, be protected in cases of fraud not 
involving forgery, and also gains the practical advan* 
tage that it is not in fact at all easy to negotiate a 
cheque bearing these words. 

This weakness has led to the substitution or addition 
of the Avords "account payee*’ which for practical 
purposes ensure that the cheque will be collected for 
the account of tlie named payee/ and therefore reduces 
the chance of fraud to a minimum. This fomiula is 
nowhere referred to in the Bills of Exchange Act, 1882, 
and its effect depends on judicial interpretation. Its 
appearance on a cheque has been held to have no effect 
upon its negotiability.* 

CROSSINGS ON CHEQUES 

Finally, a cheque may be either uncrossed (’’open”) cnwiafi 
or "crossed." In modern times almost all cheques by 
the time they reach the paying bank have been 
"crossed,"^ indeed they are frequently drawn in the 
first instance on a form of cheque which bears a printed 
crossing. We have from time to time had occasion to 
refer to crossed cheques, and have taken for granted 
an elementary knowledge of their .significance. The 
crossing may be broadly described as an instruction from 
the drawer to his banker that he is only to pay the 
instrument provided certain conditions are fulfilled. 

What these conditions are appears from tlie type of 
crossing used: i.e. it will either be "general" or 
"special.*' The general crossing consist.s of two 
parallel transverse lines between which are often 
written the words "and company" or an abbreviation 
thereof this is a shorthand method of instructing the 

^ For a fuller discussion of this crossing see Chapter VII. 

• f^aiiond Bank v. Silkt, [1891] i Q.B. 435; but see also House 
Property Co. of London v, Lo^on County and Westminster Bank 
(1915). 84 L.J.K.B. X846. 

* is done by the collecting banker for purposes of clearing. 

t Bills of Exchange Act, 1862. s. 76 (i) (a) (6). 

6—(L.a443) 
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paying bank to pay the amount of the instrument to a 
banker and to a banker only. The special crossing 
consists in the name of a banker written across the 
face of the cheque, usually between two parallel 
transverse lines though the words of the sections do 
not require this } this is a method of requiring the 
paying bank to pay the cheque to the banker whose 
name appears upon it, and to nobody else. As has 
already been mentioned, the words "not negotiable" 
may be added to either type of crossing.^ 
fhtir ori«io The crossing was not deliberately invented to serve 
the purpose which it now fulfils. Like many valuable 
discoveries, it originated almost by accident. During 
the eighteenth century the cheque system developed to 
sufficiently important dimensions to necessitate the 
establishment of a clearing system. Payees of cheques 
had taken to leaving the instruments with their bankers 
for collection. Originally the banker had .sent a clerk 
round to the paying bank to collect cash. As, however, 
the latter was probably engaged upon the same 
occupation, as were all the other banks in London, it 
was eventually found convenient for their represen¬ 
tatives to meet at some central rendezvous and "clear" 
all these cheques by adding up debits and credits and 
striking a balance which could be paid in cash. This 
Clearing House has been one of the most important 
institutions in banking practice. It has a complicated 
set of rules and regulations which are somewhat outside 
the sphere of banking law, but to which the Courts will 
give effect wfien necessary.® 

It was in this Clearing House that the system of 
crossing cheques arose, presumably for purpo.ses of 
record, the name of the banker whose claim was 
cleared being written acro.ss the face of tlie cheque 

* Ibid., s. 76 (2). 

“ It will be obvious that the .subject of crossings is of primary 
importance to paying banks and it will he discussed more in detail in 
Chapter V. 

• Cf. .Parr’s Bank v. Thomas Ashby (1898), 14 T.L.R. 563. For an 
account of the Clearing House and its Rules see Grant, op, rtC, p. 
70. The system was described a.s early as 1832 in Boddingicm v. 
Schknrhcr (1833), 4 B. & Ad. 752, 
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betweea parallel lines, Early in the nineteenth century 
the practice of crossing cheques had spread outside 
the Clearing House and it then gradually came into 
common use,^ as it was realised that the requirement 
of presentation through a banker was a great safe* 
guard against theft and fraud. 

At that time, however, the Courts regarded the 
crossing as an informal part of the instniment, appearing 
Uppn it for purposes of convenience^—to tamper with a 
crossing w^as not a forgery and apparently did not 
avoid the instrument since it was not a material part 
thereof. Under the Bills of Exchange Act, 1882, any 
crossing authorised by the Act is a material part of 
the instrument, so that obliteration, addition, or 
alteration will make it void, unless such obliteration, 
addition, or alteration is authorised by tlie Act,^ Such 
tamperings when made with intent to defraud would 
appear to amount to forgery under the Forgery Act, 

I9i3,« 

The Act expressly provides tliat the drawer or the 
holder of an open cheque may cross it generally or 
specially/' A complete system of crossings may be 
gradually built up, e.g. a holder of a cheque crossed 
generally by the drawer may cross it specially, and a 
later holder may add tlie words "not negotiable/ A 
cheque sent to a banker for collection, whether open 
or crossed generally, may be crossed by him .specially 
to himself.’ 

ISSUE, OPERATION, DISHONOUR 

It i.s usually considered that a bill of exchange is, 
completely inoperative until delivered. The Act pro¬ 
vides^ that "every contract on a bill, wlietlior it be the 

* In 1852 in Bellamy v. Marjorihanh {1852), 7 Ex. 389, its nature 
and origin were consideretl by the G>urt, 

* See Smith v. Umon Bank oj London (1875), ^ Q llD. 31, which 
led to the passing of the Crossed Cheques Act, 1876. 

SS. 64 and 78. 

3 & 4 Geo. V, c. 27, S. 1 (i) (2). On the subject of forgeries in 
connection with cheques .see Paget, o/>. cit., Ch, XIX, 

Bills of Exchange Act, 1882, s. 77 (1) (2), 

Ibid,, s. 77 (3) (4), 

Ibii., s. 77 (6). As to the efiect of this see p. 117, post. 

S. 21 (I). 
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drawer's, acceptor's, or an endorser's^ is incomplete 
and revocable, until delivery of the instrument in order 
to give effect thereto. Provided that where an accept¬ 
ance is written on a bill, and the drawee gives notice to 
or according to the directions of the person entitled 
to the bill that he has accepted it, the acceptance then 
becomes complete and irrevocable." Delivery means 
"transfer of possession, actual or constructive, from 
one person to another"; the first delivery to a person 
taking as holder being called the "issue" of the instru¬ 
ment.^ When a form of bill accepted in blank was put 
away in a drawer by the acceptor before issue, and 
was stolen and filled up as a bill it was held that even a 
bona fide holder for value could not enforce it against 
the acceptor since there had been no delivery.* This 
is, however, somewhat at variance with an earlier 
case where a bill had been torn up and thrown away 
before issue. The pieces were picked up, pasted to¬ 
gether, and negotiated to a bona fide holder who was 
held to take a good title.® The latter case has been 
much criticised, and may perhaps be regarded as over¬ 
ruled by the former. Both were decided before the Bills 
of Exchange Act, 1882. The proviso to Sect. 21 (2) 
enacts that "if the bill be in the hands of a holder in 
due course, a valid delivery of the bill by elII parties 
prior to him, so as to make them liable to him is con¬ 
clusively presumed." At first sight this appears to 
remove the necessity of actual delivery in cases where 
there is a holder in due course, but it is arguable that 
the intention is only to cure conditional or defective 
deliveries. This question has not yet been before the 
Courts. 

The question whether a banker is liable if he pays a 
cheque drawn by his customer, but never issued is not 
clear. It is not necessarily governed by the same con¬ 
siderations, for a cheque is for the banker primarily a 
mandate. As a discounter of bills and cheques, 

» Ibid , s. 2. 

• See Baxmdal» v. BmiceU (1878), 5 Q.B.D. 525. 

• See Ingham v. Primrose (1859), 7 C.B.N.S. 82 at p. 85. 
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however, the provisions of Sect. 2i are of import*- 
aiice to him. It has already been observed that a 
banker upon whom a cheque is drawn is not liable to 
a holder since he is not a party to the instrument* but 
that the drawer is the party primarily liable.^ The 
drawer's liability, however, is not on all fours with that ciwqtt* 
of the acceptor of a bill for his undertaking is not that 
he will himself pay, but that his banker will do so. By 
drawing the cheque he says in effect to the payee or a 
holder “if you present this instrument for payment at 
the bank on which it is drawn, and it is not paid I will 
pay”; that is to say the obligation depends on the SSTwild 
fulfilment of a condition. The drawer cannot, therefore, 
be liable unless and until the cheque is presented and 
dishonoured, except in cases where presentment is 
excused,® for example if the drawer has no account at 
the bank on which the cheque is drawm, or no arrange¬ 
ment for his cheques to be met there, there is no point 
in presentment.^ The fact, however, that the holder has 
reason to believe that the instrument will be dis¬ 
honoured on presentment, a.s where the paying bank 
is insolvent, is no excuse for failure to present.* 

Again the drawer of a cheque differs from the acceptor 
of a bill in that he is entitled to notice of dishonour.* 

This has been questioned, but the general provisions 
of the Act apply to cheques unless otherwise declared. 

Notice of dishonour is seldom necessary in practice 
as it is excused in the following cases: (i) where the 
drawee is as between himself and the drawer under no 
obligation to pay the bill, e.g. absence of funds, and 
(ii) where the drawer has countermanded payment.^ 

A true endorsement is a signature by or on behalf of 
a payee or endorsee made with the intention of passing 
the property in the instrument or, in the case of 
accommodation parties of making himself liable for the 

• See p^. 43, anif. He may sometimes become liable in tort. 

• See BiUs of Exchange Act, 1882, s. 46 (2), 

• Ibid., 8,46 (2) (c), and see Wirth v. Austin (1875), L.R, 10 C.P. 689. 

*/WJ., 8, 46 {2) (a). 

^ See Bills of Exchange Act, 1882, s. 48, and cf. May v. Chidhy, 

[1894] I Q.B. 431. 

• Ibid., s. 50 (j) (c), (4). (3). 
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payment thereof. Cheques are not as a rule endorsed in 
this way, since the payee usually himself presents the 
instrument for payment either personally or through 
his bank. Actually, of course, in such cases the payee 
does place his signature on the back of the instrument, 
but he does so by way of acknowledgment or receipt. 
This is not an endorsement within the meaning of the 
Act.^ The question whether the paying bank is entitled 
to insist on an endorsement of this type is considered 
in Chapter V. 

The holder of a cheque is, of course, entitled to hold 
an endorser liable if the cheque is dishonoured, and 
in such cases notice of dishonour should always be 
given, as it will only very exceptionally be excused.^ 
If due notice is not given the endorser’s obligation to 
pay is discharged.® The rules relating to the giving of 
notice are common to bills and cheques. They are set 
out in Sect. 49 of tlie Bills of Exchange Act, and the 
student should iilready be familiar with them. Sub¬ 
sects. 12 and 13 of Sect. 49 should be particularly 
noted in the case of cheques. They deal respectively 
with the time within which the notice must be given, 
and the position where the dishonoured instrument is 
in the hands of an agent. This last rule is particularly 
important to collecting banks and will be further 
considered in Chapter VI. 

It is not necessary and would be unusual to note an 
inland cheque for non-payment, though the Act 
makes provision for it,'* but a foreign cheque must be 
duly protested for non-pa3nnent. If not, the drawer 
and endorsers are discharged unless the instrument does 
not on the face of it appear to be foreign.® "It is no 
part of the definition of a cheque that it should be an 
inland bill,"® and it will from time to time happen that 
a British bank will liave to handle a foreign cheque. 

' See s. 2 and s. 8 (3); also Keene v. Beard (i860), 8 C.B.N.S. 372 
at p. 382. 

• Bills of E.xchange Act, 1882, s. 50 (2). 

• Ibid,, s. 48. 

‘ Ibid., s. 51 (i). 

• Ibid., s. 51 (2). 

• Chalmers, op. cit., p, 289. 



CHEQtmS 


This will commonly occur when a customer, who is 
abroad, draws a cheque on his bank in England or when 
a foreign correspondent draws a cheque on his English 
principal; these are “ foreign ’ cheques.^ If the custoiner 
using his own clieque book does not insert the place of 
drawing, the instrument will appear to have been drawn 
in the British Isles and the liolder may treat it as an 
inland cheque.- It may appear that the endorsements 
or some of them are foreign.. In such cases protest is 
not technically required since foreign endorsements 
do not alter the cliaracter of the instrument, but it is 
in fact advisable, as it may be necessary to sue the 
endorsees abroad, and tlie formal protest may then 
facilitate the proceedings. 

A protest i.s a formal document drawn up and 
e.xecuted by a notary public, an oihcer recognised 
by the Courts in all civilised countries, and whose 
''acts" are accordingly acceiued in all sucli ('ourts. 
If a foreign cheque or bill is ilishonoured, it should be 
taken to a notary who should be instructed to present 
it again. When it is again dislionoiired lui will make a 
“note" on a slip of [laper, .setting out the answer given 
by the party dislionoiiring the instrument, a ^ “no 
effects" or “no advice." This is called “noting" ; the 
note being initiaUxl by tire notary and attaclied to the 
instrument. At the same time a copy of tlie note is 
entered in tlie notary’s register, together with an 
identilication mark placed on the instrument. Tlie 
notary then draws uj) his formal "act of honour" 
testifying that he presented the instrument on such 
and such a date and received the arisw(;r "no effects" 
or as the case may be, and "jirotesting" such dis- 
lionour and holding all the parties to tlie inslruinent 
liable for the amount, the costs, and damages. If the 
.services of a notary cannot be obtained at the place 
of dishonour, any h juseholder or substantial resident 
may certify to tlie same effect in the presence of two 
witnesses.® 

* See Bills of Exchange Act, iS 32 , s. 4 fi). * Ibid., s. 4 (2), 

* See Bills of Exchange Act, 1H82, ss. 51, <ij\ ami Schedule I. 
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CHAPTER V 

PAYING THE CUSTOBIEB’S CHEQUES 

As we have seen, a banker borrows money from his 
customer on the terms that he must repay it to him, 
or at his order, against the presentation of a mandate, 
or cheque, to that effect. Two main subjects for dis¬ 
cussion arise upon this: (a) whether at the time when 
the cheque is presented the banker is under the liability 
to pay the amount for which it is drawn; (b) whether 
he is liable to pay upon that particular cheque; in 
other words, is the cheque in order? 

The banker’s obligation to pay cheques depends in 
the first place on certain general considerations, of 
which the most obvious and fundamental is that the 
relationship of banker and customer must still be in 
existence: the question of its termination, however, 
requires separate treatment.^ 

Again the banker is entitled to refuse payment if he 
has been ordered to do so by a Court of competent 
jurisdiction. It may be that some third party, claiming 
that the money paid into the account does not belong 
to the customer or is held by him in trust, has obtained 
an injunction restraining the banker from paying it 
away .2 Disobedience to such an order would be a 
contempt of Court, and the banker would run grave 
risk of becoming liable to the party obtaining the 
injunction for the amount paid away. 

GARNISHEE PROCEEDINGS 
A more likely case, however, is that of a third party 
who has obtained judgment against the customer, ol> 
taining an order from the Court by which the balance 
of his account at his bank is attached for the purpose 
of paying the amount of the judgment debt. The pro¬ 
cedure for obtaining such an order, which is called 

> See Chapter XII. * See e.g. p. 179, post. 
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a gan^hee order, is of some importance to 
bankers and calls for discussion. It is governed by 
Order XLV, r. 1, of the Rules of the Supreme Court of 
Justice under which money owing from third parties 
to a judgment debtor can be made available to satisfy 
the judgment against him. 

iLLuaraATioK 

A has obtained judgment against B for and C 
owes £200 to B. C may be ordered by the Court to pay 
over TOO to A instead of to B. 

The steps which are normally followed in garnishee 
proceedings may be summarised as follows— 

A. the judgment creditor, swears an affidavit in 
which he sets out that there is a judgment or order of 
the Court in his favour against B, the judgment debtor, 
which is still unsatisfied and amounts to £X, and that 
C, who is called the garnishee, is indebted to B and is 
within the jurisdiction of the Court. He next applies to 
the Court on the strength of this affidavit for an order 
that “all debts owing or accruing from C shall be 
attached to answer the judgment or order “ against B. 
The Court will then make an order that C shall show 
cause why he should not pay the money, wiiich he owes 
to B, to A and unless (nisi) he is able to do so will make 
a final order that he shall pay over so much of the debt to 
A as will satisfy his judgment order. A payment into 
Court, or to the judgment creditor A, under such an 
order operates as a full and final discharge of C's debt 
to B pro ianto. The first of these orders is called a 
garnishee order nisi and the final order a garnishee 
order absolute. The procedure which has just been 
described is that existing in the High Court, but in the 
County Court there is a procedure which is substanti¬ 
ally similar, originated by means of a summons served 
on C and calling upon him to show cause why he should 
not make payment to A. 

It would appear at first sight that the customer's 
balance at his bank, being, as we have seen, simply a 
debt due to the customer from the banker, could be 
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attached by a judgment creditor in this way. By the 
words of Order XLV, r. i, however, only ''debts owing 
or accruing due" from a third party to the debtor 
can be attached, and the question was raised in the 
Joachimson Case^ whether the banker's debt to his 
customer can properly be regarded as "owing or 
accruing due" until after the demand has been made. 
The money is clearly not due until the demand has 
been made, and "accruing due" is usually considered 
to mean automatically falling due upon some future 
date, e.g. a debt which is repayable by instalments. 
If, however, the creditor has to fulfil some condition 
before the debt is payable, it is not regarded as accruing 
due until the condition in question has been complied 
witli.^ The service of the garnishee order nisi upon the 
bank operates in law, however, as a demand made in 
the customer’s naine,*^ and the balance cap therefore 
be attached. This view of the operation of the gar¬ 
nishee order nisi has been attacked by Paget^ on the 
ground that the order nisi ought never to issue unless 
the debt is already accruing due, which ex hypothesi 
it is not until the order nisi has been served on the 
banker. Although this may be logically sound, it is 
clearly only just that when a judgment debtor has a 
balance at his bank, it .should be made available easily 
to satisfy the judgment creditor, and the procedure of 
the garnishee order is very much the most convenient 
way of attaining that object. 

Where, however, anything more than a demand is 
necessary before the debt accrues due it would appear 
that the balance cannot be garnisheed. In the case of 
deposit accounts,''* the usual terms of borrowing by 
the banker are tliat notice must be given of intention 
to withdraw and the deposit receipt or book be returned 
to the bank. A balance on deposit on such term.s 

' [19*^11 3 B. no. and see p. 24. ante. 

See llcppenstaU v. Jackson {Harclay's Bank, Ltd., garnishee), 
[1939] I K.B. 5S5. 

* i3ankes and \Varrin^;ton, L.JJ., in the Joachimscm Case, supra. 

* Op. cit., p. 30. 

* See Chapter VIII. 
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caimot therefore be garnisheed* and although there" 
appears to be no reported case in the High Court to 
this effect* numerous decisions have been sc:> given in 
the County Courts. Deposits are sometimes accepted, 
payable on demand, and such are presumably attach¬ 
able on the principle of the Joachimson judgments,^ 
Again* deposits are sometimes acce})ted repayable after 
receipt of a certain period of notice, e.g. seven days. 
Such cases might give rise to diliiculty since it could 
be argued that the service of the order nisi operates 
as the necessary notice, and the question would then 
arise wliether the banker should honoui iiis customer's 
demands for })ayment in the meantime. It is the 
writer’s opinion that he could do so, but the position 
is by no means clear. Again, balances held at foreign 
branches of the bank are not to be regarded as ** debts 
due or accruing due” witlhn the jurisdiction.^ 

The usual form of order nisi attaches the whole of 
the debt 'due or accruing due” from the third party 
to the judgment debtor, and the bank therefore cannot 
safely honour any of its customer's cheques after receipt 
of tlie notice, even if thcae is reason to suppose that 
tJK- amount of the judgment debt is less than the 
balance of the account. Were evidence to the latter 
effect to be produced to the bank manager, he might 
perhaps exercise his discretion and allow tlie account 
to be drawn on. 

ILLUSTRATION. ROGERS WHITELEY” 

Rogers bad an account at the banking dejiartment of 
Whiteley's which was in credit £ 6 Hoo. J udginent w^as given 
against him for ;i6ooo in an action and the judgment 
creditor obtained a garnishee order nisi (Ordering that "all 
debts owing or accruing due ’ from Rogers should be 
attached to answer the .sum of £6000, This order was 
served on Whiteley’s. Afterwards various small cheques for 
sums totalling leas than ^800 were presented for payment, 
which was refused Rogers accordingly sued Whiteley's 
for damages for wrongful dishonour of his cheques. 

^ Supra. 

• Richardson v. Richardson, [1927], R 228. 

■ [1892] A.C. 118. 
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Held: That the order attached the whole of tile moneyB 
in the account and that the garnishee was entitled tiierefcm 
to refuse payment of the cheques. 

Moneys paid into the account after service of the 
order nisi are clearly not attached by it. The old 
account should therefore be ruled off and a new one 
opened, to which all such moneys may be credited 
and out of which cheques subsequently presented 
should be paid. It would not appear that there is any 
legal duty on the bank to adopt this course, but it is 
clearly expedient that it should do so. The customer 
should naturally be informed of what has happened. 

Again, the order has no conclusive operation until 
it is made absolute, so that no payment should be 
made to the judgment creditor in the interval. 

The form of order nisi used mentions a date and time 
when the garnishee may appear before the Court. 
This is to give him the opportunity of putting forward 
any reason why the money should not be paid over 
to the judgment creditor. If there are no such reasons 
he may appear and pay the money into Court less the 
costs to which he has been put. When the bank 
desires to take objection, the matters on which it is 
founded should be sworn to in an affidavit and brought 
to the notice of the Court at the hearing. The following 
are the types of facts most likely to arise— 

(a) The account may be overdrawn; this causes no 
difficulty, 

{b) The amount of the balance, or part of it, may 
have been assigned by the customer to a third party 
and notice given to the bank. If this be so, and the 
assignment be genuine, the amount assigned has 
ceased to be the property of the customer as from the 
date when the assignee had notice and cannot there¬ 
fore be attached.^ An assignment under the Law of 
Property Act, 1925, Sect. 36 (i), is not effective until 
the time when notice is received by the debtor. If, 
therefore, notice of the garnishee order is received by 

* See Uekstin v. Sevtro SU^irsko etc, [1933] i K.B. 47, and p. 35, 



him first it will take precedence of the assignment. The 
assignment, however, may be a good equitable assign¬ 
ment; in which case it will be binding on the debtor 
in equity notwithstanding the prior notice of a garnishee 
order, provided the assignment was in fact prior to the 
latter, and provided of course the garnishee order nist 
has not been made absolute,^ The drawing of a cheque 
does not amount to an assignment,® and a cheque 
drawn previously to the date of the garnishee order 
nisi should not therefore be honoured. 

(c) The bank may be entitled to set off a debt due 
to itself at the time of the order nisi against the amount 
of the balance, but this must be a liquidated amount, 
i,e. a known or calculable sum, and not merely in the 
nature of a general counter-claim.® 

(d) The balance may not belong to the customer in 
his own right, e.g. the account may be a trust account. 
In this case the judgment debtor clearly has no title 
to the money, and if the bank i.s aware of the position 
it would appear to be its duty to bring the matter to 
the attention of the Court. 

ILLUSTRATION. HANCOCK SMITH* 

The plaintiff was judgment creditor of the defendant, 
a stockbroker. He obtained a garnishee order wisi on the 
defendant's bank balance. All the money in the account 
was clients' money, though if the Rule in Clayton's case 
applied® it would not have been possible for certain clients 
to establish their rights. 

Held: That as no part of the moneys in the bank 
belonged to the debtor, the judgment creditor had no right 
to any of it. The Rule in Clayton's case could only be 
applied in case of conflict between the clients. 

Yet so long as the order stands the bank is entitled 
not to pay cheques drawn on the tru.st account.® 

(e) The debt garnisheed must belong to the judgment 


* Holt V. Heatherfidd 'Irust, Ltd,, and Another, [1^42] 1 All E.R, 

404 

* See p. 34, ante. 

* See Tapp v. Jones (1875), L.R. 10 Q.B, 591. 

* (1S89). 41 Ch.D. 456. • See p. 168. 

* PlufUien V. Barclays Bank Ltd., [1936} 2 K.B. jo/. 
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debtor alone so that if it is due on a joint account it 
cannot be attached.^ 

(/) The judgment debtor may be wrongly described 
in the order nisi. This is an important point. The 
bank is entitled to be certain beyond a peradventure 
that it is the customer's account which is being attached, 
because if the customer's cheques are dishonoured the 
position will be serious. It may, therefore, disregard 
any order which may describe the customer inaccur¬ 
ately, e.g. as by a wrong Christian name.^ 

(g) 'I he order attaches prima facie to the amount of 
the balance as it stands in the books of the bank, e.g. 
to cheques uncleared but credited.^ This is a question 
of intention however, as the crediting may be for con¬ 
venience and is not necessarily conclusive that the bank 
has constituted itself a holder of the instruments.* 

(A) The balance may not be accruing due, as in the 
case of the usual deposit account already discussed. 

OTHER CONDITIONS OF LIABILITY 

A further obvious condition of the banker's liability 
is that the customer’s account nurst be in credit. There 
is, however, the important difference that if he pays 
a cheque after the relationship has terminated, he 
may well not be able to recover the money, while if 
the payment of the cheque leads to ein overdraft the 
banker is entitled to be put in funds. The account is 
to be regarded as in credit if there is a balance in the 
customer’s favour or an agreement by the banker to 
allow ail overdraft. If the customer has more than one 
current account, and draws cheques upon an account 
which is not sulhciently in funds to meet it, it would 
appear that the banker may, if lie chooses, combine the 
two accounts. The cases on combination of accounts 

' Macdonald v. Tacpiah Gold Mines Co. (1884), 13 Q.B.D, 535, 
and flirschont tS- {hanlays Bank garnishee), [1938] 2 K.B. 

801, and contrast Hatrods lAd. v. Tester 137 L.T, 7, where 

a husband proved that a joint account was really his. See Chap. IX, 

* iUtw? V. Peachey (iSoi). 8 T.L.R. 406. 

* Jones Co. v. Coventry, [1909] 2 K.B. 1029. 

* Underwood V. Barclays Bank, [1924] I K.B. 775, and see below, 
p. 115. 
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are all cases where the banks have done this for theif 
own advantage,’ but there appears to be no reason why 
the same should not be done in all cases unless the 
customer indicates that it is not his wish. It might, 
how^ever, be considered that the drawing of a cheque 
upon a particular account amounts to such an indica¬ 
tion. Conversely, if the customer has more tlian one 
current account and draws a cheque generally, the 
banker would appear to be under the obligation to 
combine them if necessiiry.* 

Further it is clear that the customer is only en- 
titled to have his cheque paid at the branch at whicli 

^ * where aceoutit 

he keeps lus account. 

ILLUSTRATION. WOODLAND v. FEAR" 

One, Helyar, had an account at the Glastonbury branch 
of Stuckey's Rank (a local Somerset liank of the time), lie 
owed the defendant and gave him a cheqtie for tliat 
sum drawn on Glastonbury. The defendant lived near 
Bridgwater, and therefore presented it at a branch of the 
bank in that town where he received payment. When the 
cheque was sent through to Glii.stonbur>' it was found that 
there were no assets. The plaintiff was the officer in thrjsc 
days apfxnnted to represent the bank, and he brought the 
action to recover the money paid to the defenda H on the 
cheque. 

Held: The Bridgwater branch were not bound to honour 
Helyar's cheques, and could not be considered to have 
paid this chetjue as his bankers. They had rather been 
acting as the defendant's agents to collect, and having 
failed to do so, owing to the drawer’s lack of assets, they 
were entitled to be repaid the money which they Ivad in 
effect advanced. 

An interesting consequence of this rule is that if a 
ciistonier draws a cheque upon a brancli where liis 
account is not sufficiently in fun(i.s he is not entitled 

• See Chapter Xf, p. ziy ior further discussion 

• There appears to tx no decision on this point, though a statement 
of Swift, J., in Greenhciigh v. l^mort Bank of Manchester, ii<|24] 

2 K.B. 153, is sometimes deferred to. Me said that a banker has no 
right without the consent of his customer to move either assets or 
liabilities from one account to another.'' This statement, however, 
was made in a case which had nothing to do wth honouring cheques, 
and should not be read out of its context. 

• (i®57). 7 K- & II 519; and see per Atkin, L,].. in Joachimson 
V. Swiss Bank Ccyrporation, [1921] 3 K.B. iioat p. 127. 
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to have the accounts at other branches combined so 
as to provide for payment.^ 

The cheque should be presented for payment in 
business hours, otherwise it would appear that the 
bank is under no obligation to pay it. [Cf. Atkin, L. J.*s, 
judgment in Joachimson v. Swiss Bank)^ It is not, 
however, a breach of duty on the part of the bank to 
pay after business hours, at any rate if payment is 
made within a few minutes of closing time.® 

banker is under no obligation to pay part of 
(rfdwitM the sum for which a cheque is drawn in a case where 
the account is not sufficiently in funds to pay the 
whole. Indeed it is very doubtful whether he can 
properly do so: the mandate is for a specific sum, and 
the payment of any other sum is prima facie not in 
accordance therewith. It may be argued, however, 
that the mandate may be read as meaning^ "pay £x 
or such smaller sum as may be to my credit," and if 
there is a genuine ambiguity, the banker is entitled 
to his own interpretation.* It may be doubted whether 
there is a real ambiguity in such a case. The banker 
may, however, pay the whole amount as ordered, and 
debit his customer with the difference. 

The question has been much discussed whether the 
holder on being informed that the assets are insufficient 
can pay the amount of the deficiency into the drawer's 
account and present the cheque again.® It is difficult to 
see how, in the normal case, the holder could ascertain 
the amount of the deficiency without a breach of 
confidence on the part of the banker.® Apart from this 

' As to the position of the branches in relation to each other and 
head office, see p. 299, post. 

• [1921], 3 K.B. no at p. 127. 

• Sec Baines v. National Provincial Bank (1927), 32 Com. Cas. 216, 
where the cheque was presented and paid at 3.3 p.m., the bank 
normally closing at 3 p.m. 

* See p. 74. post, where the matter of ambiguous instructions is 
more fully discussed. 

' See opinion to this effect in Questions on Banking Practice, 
published by the Bankers’ Institute, 7th ed., Q. 490. 

* See Tournier v. National Provincial Bank. [1924] i K.B. 461 
and Ch^ter III, p. 17, ante, and Foster v. Bank of London (1862), 
3 F. A F. 214, where in circumstances of this type it was held that 
the bank had no right to communicate the state of the account. 
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it B Bdt dear that any authority can be imptied in a 
banker to accept gifts on his customer's behalf, al> 
though exceptionally he might do so from an accredited 
agent. 

lUPSTBAnoR sEOKin«. RuntnuBoua* 

T was the defendant’s solicitor. He obtained from her 
a cheque for ;i5ooo made payable to himself. Heknewtrom 
his own knowledge that her account was overdrawn, so he 
paid in a cheque for a large amount drawn fraudulently on 
the plaintifi's banking account over which be had a power 
of attorney, He then presented the defendant's cheque, and 
received payment. The plaintiff sued the defendant to 
recover the money, and succeeded. It was held that the 
defendant’s bank were her agents to receive money from 
her solicitor. 

The account must be in credit, so that if the banker 
has received funds which he has not had time in the 
ordinary routine of business to place to the credit of 
the account he is not liable for dishonouring cheques 
which can only be met with the use of such funds.* 
Usually, when his cheques are outstanding, a customer 
paying in funds will make arrangements for them to 
be immediately available. Moreover, if the funds paid 
in are not in the form of legal tender but are negotiable 
securities such as cheques, as will commonly be the 
case, the banker must have time both to collect and 
credit the amounts. If the amount, e.g. of cheques 
paid in, is once credited to the account it becomes avail¬ 
able, in the absence of any indication to the contrary, 
to be drawn upon by the customer notwithstanding 
the cheques have not been cleared,* and remains 
available until the account be altered, e.g. by a debit 
entry after the dishonour of the cheques in question.* 
A practical problem of some difficulty which may 
arise when the credit balance is small is concerned 

* (1929). 45 T.L.R. 629. 

* Sm Mafzetti v. Williams (1830), 1 6. and Ad. 413 at p, 424, 
within a reasonable time after they receive the money.” 

* Capital and Counties Bank v. Gordon, [1903] A.C. 240, at p. 249. 
and see p. 136, post. 

* Paget tMnks that the law on this point is donbtfnl; 4th Ed., 
p. 189. 
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Avith the order of payment of cheques simultaneously 
shuuUweoui presented at the clearing. No rule has been established 
by the Courts for dealing with such a situation, and it 
does not appear that any settled practice is followed 
by the banks. Clearly, any cheques for sums greater 
than the balance can be disregarded, and in dealing 
with the others, probably the simplest plan is to pay 
them in the order they come to hand until there are 
not sufficient funds to pay the smallest one left. Some 
bankers, however, pay the largest cheques first, and 
others as many small ones as possible.^ In the event 
of the customer complaining, the banker could possibly 
contend that as his instructions were ambiguous he 
was entitled to exercise a reasonable discretion.^ It 
is, however, questionable whether a person in receipt 
of instructions which he realises to be ambiguous is 
entitled to act upon his own interpretation of them, 
at any rate if it is reasonably possible to communicate 
with the giver of them, and it may be that the only 
safe course to pursue is to inquire of the customer as 
to the order in which he desires to have the cheques 
paid, 

OBEDIENCE TO TERMS OF MANDATE 

ciequ?*In'*' ^ sccoud main question of wdiether the banker is 
order? entitled to pay a particular cheque raises some of the 
most dilticult practical problems of banking law, and 
requires detailed discussion. The cheque contains the 
terms of the customer's order, usually simple enough, 
and it is a primary and fundamental obligation of the 
bank to obey the terms of this mandate exactly as they 
are given. On making a payment in accordance with 
iSCfbe customer's mandate the banker has discharged his 
'^‘**‘'* debt to that extent, and debits the account with the 
amount, but it is a condition of his right to do so that 
he should have obeyed the order exactly. At Common 
Law there seem to have been no exceptions to the 

^ See Paget, op. cit., 185 , Minty. Law Relating to Banking and 
Fofeign Exchange, 2nd Ed., p. 173. 

• See Bank v. Hilton (1926), 43 T.L.R. 124, and p, 74, 
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application of tliis principle, but under the Bills of 
Exchange Act, 1882, the position has been modified 
in two very important particulars, viz. 

(i) when payment is made to a holder who has taken 
under a forged endorsement, and 

(ii) in certain cases where payment of a crossed 
cheque is made in accordance with the crossing, and 
other requirements of the statute. These two cases 
require careful examination,^ but it is important to 
realise that apart from them the paying banker’s 
duty to carry out tlie terms of the mandate is abso¬ 
lute, and that if he fails to do so, however high a 
standard of care he may have displayed, his right 
to debit the account is lost. 

If the form of cheque which was discussed in some p«ru 
detail in Chapter IV be looked at, it will be seen that 
the most obvious terms of the order are that the bank 
should pay a fixed sum, viz. £1000 to Alfred Jones or to 
his order. The chefiue also bears the drawer's signature, 
and a date and place of drawing which are^not part of 
the order, bat are material parts of the instrument. 

As far as the order itself is concerned, therefore, the 
banker can only go wrong in one or other of l\eo ways, 
viz. (a) by not paying the correct amount, or (b) by 
not paying it to the payee or proper holder. 

As to the amount,' it is unlikely that any error will 
occur over this in cases where the cheque is presented 
for payment in the same condition as it left the drawer. 

Should there be onti, the bank are clearly not entitled 
to debit the account except possibly in the case of 
writing and figures being so badly made tliat it was 
reasonably possible to misread them. But if the writing 
is as illegible as this, it should almost certainly strike 
the cashier that the order is not clear, and his duty is 
then to refer the instrument to the drawer; there is 
no obligation to pay an obviously ambiguous mandate, 
rather the reverse.* 

* See p. SO and p. loi, et seq., post. 

• Cf. London Joint Stock Bank v. McMillan, [igi8] AC 777 
Paget, op. at., p. i8r, suggests the proper answer as “cheque 
irregular, requires conhrmation.'' 
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The question of ambiguity in the mandate is a very 
important one. It is a principle of the law of agency 
that when an agent receives instructions which are 
Amtoiguiiy reasonably capable of more than one meaning and 
bona fide takes action thereon, he will not be liable for 
breach of duty though the action actually taken was 
contrary to the intentions of the principal.^ This 
principle is applicable to instructions given to bankers.* 
It would appear, however, that if the ambiguity is 
obvious, or appreciated by the mandatory it is his 
duty to ask for further instructions, though he may 
be justified in acting upon his own interpretation in an 
emergency. This principle could only protect the 
bank in the unlikely event of both words and figure 
reasonably appearing to indicate some amount different 
from that intended by the drawer. 

ALTERATION OF CHEQUES 

There remain the cases where the cheque is altered 
between drawing and presentation. This may occur in 
the following ways— 

(i) the spaces for words and figures may have been 
left blank by the drawer and subsequently filled in; 

(ii) tlie words and figures may have been filled into 
the appropriate spaces in such a way as to leave room 
for the insertion of further words and figures, and such 
words and figures may actually have been inserted so 
that the amount of the original drawing will have been 
altered; 

(iii) the words and figures may themselves have been 
altered, no doubt in order to increase the amount of 
the original drawing. 

(i) This case does not cause much difficulty. Sect. 
Blank cbequM ^0 (i) of the Act givcs the pcrson in possession ”prima 
facie authority to fill up the omission in any way he 
thinks fit," and it has never been suggested that a 
banker acting honestly in paying such an instrument 

^ Ireland v. Livingston (1872), L.R. 5 H.L. 395. 

‘ Westminster Bank v. Hilton (1926). 43 T.L.R. 124—it has 
already been referred to earlier in this Chapter. 
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is not entitled to debit his customer with the amount, 
notwithstanding that the cheque has actually been 
filled in contrary to the instructions of the drawer. The 
drawer would in such a case be estopped from denying 
that the terms of the mandate as presented were his 
own.^ The considerable difficulties which may beset 
holders of instruments originally issued in an incorrect 
form do not affect the paying bank.* 

(ii) The case of the instrument drawn with gaps so 
that it can be altered without any actual tampering 
with the writing upon it has caused difficulty. It is c^rtieidir 
now clear that if gaps are left in the spaces provided cirque* 
for the insertion of the words and figures indicating 
the amount of the draft, and if into these gaps further 
words and figures are inserted so as to raise the amount 
of the order, and if when the instrument has been so 
altered a reasonably careful cashier would not notice 
that it had been tampered witli, the bank, on payment 
of the amount as altered, are entitled to debit the 
customer's account therewith. 

ILLUSTRATION. LONDON JOINT STOCK BANK t. 

HcMILLAN» 

McMillan and Arthur were a firm of stockbrokers and 
were customers of the London Joint Stock Bank. A 
confidential clerk, part of whose duties was io prepare 
cheques for signature, drew a cheque payable to the firm 
or bearer leaving a blank in the space for the words of the 
amount, and in the space for the figures the numbers 
a ; o : o with a gap between the £ symbol and the 2, and 
between the 2 and the first o. He obtained the signature 
of one of the partners to tliis instnmient and then added 
the words “one hundred and twenty pounds" in writing, 
and altered the 2 to read 120 by inserting a i and a o on 
either side of the 2. He then presented the cheque at the 
bank and received £120 over the wjunter.' The firm's 
account was debited with this amount to which they 
raised objection. 

^ Cf- London Joint SttKk Bank v. McMillan, [iQiS] A C. 777 per 
I^rd Finlay at p. 881 "if a customer signs a cheque in blank, and 
leaves it to a clerk or other person to fill it up, he is bound by the 
instrument as filled up by his agent." 

• E.g. Lloyds Bank v Cooke, [1907] i K,B. 794; Smith v. Prosser, 

[1907] 2 K.B. 735. 

» [1918] A.C. 777. 
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Held by the House of Lords that the customer must bear 
the loss and that the item was properly debited. 

This decision, one of the most important in the his- 
torj/ of banking law, was rested upon two main prin¬ 
ciples. The one, wiiich seems to have been favoured 
by the majority of the lords, that the customer owes 
to his banker a duty to exercise reasonable care in 
drawing up his mandate to his banker, and to prepare it 
in such a way as to safeguard the banker from being 
imposed upon by the addition of extra words or figures; 
the other on the principle that the drawer was estopped 
in the circumstances from denying that he had author¬ 
ised the filling up of the blank spaces in the cheque 
in the way they actually were filled up. The duty 
imposed under the former principle is capable of wide 
application, although so far it has not been much used,^ 
and seems to mark a fresh development * of the law, 
as there is no similar duty on the drawer of an ordinary 
bill of exchange.2 Dr. Hart, however, contends® that 
the decision is really founded on the estoppel, and 
involves no new^ departure,a view, however, which is 
not generally shared, for even he admits that tw'o out 
of the live law lords who took part in the decision 
w'ere expressly against his view. 

In Greenwood v. Martins Bank,^ Scrutton, L.J., 
discusses tlie scope of the decision in the McMillan 
Case, and expresses tlie important opinion that it 
establishes that there is “a continuing duty on either 


^ It was unsuccessfully invoked in Slingsby v. District Bank, 
[1931] -! K.B. 58S, when an empty space had been left between the 
name of the payee and the words ’"or order" of which a fraudulent 
solicitor took advantage to insert the words "per Cumberbirch & 
Potts" (the name of his firm) as a result of which he w'as able to 
obtain payment of the cheque. It was held, however, that the form 
of words "I^ay AB per CD" (as to which see post, p. 82) which was 
unknown to the drawer was not in sufficiently common use to make 
it unreasonable or negligent conduct to leave such a space as the 
drawer had left in this case. 

■ See Scholfield v. Londesborough. [1896] A.C, 514. 

• Op. cit., 4th Ed., pp. 384, ei seq. 

• There was a much earlier case, Young v. Grote (1827), 4 
Bing. 253, to the same effect, but this had generally been regarded as 
wrongly decided. 

• [1932] I K.B. 371 atp. 381. 



I^AVING THE eUSTQMER’S CHEOOES ff 

side to act with reasonable care to ensure the proper 
working of the account." 

(iii) Wliere the words and figures are actually altered, 
usually, of course, so as to increase tlie amount of the 
order, it is clear that the banker is not entitled to debit 
the customer's account with the money paid away. 
The mandate was to pay a certain sum of money, and 
the banker has paid a different sum; the fact that no 
reasonable inspection could have revealed the alteration 
does not therefore help him.^ It would appear also 
that he cannot even debit the customer ^^ith the orig¬ 
inal amount of the cheque. An order to pay a certain 
sum, e.g. £7, is an order to pay that sum only, and is not 
carried out by paying a different sum, say £77. Again 
the words and figures specifying the amount to be paid 
are clearly a material part of the cheque, and their 
alteration therefore avoids the instrument.^ If the 
cheque is void as a bill of exchange, it is arguable that 
it is also void as a mandate as from the time of the 
alteration, though it is possible in theory to distinguish 
between its functions as a negotiable instrument, and 
as an order on a banker. It is true tliat when the altera¬ 
tion is not apparent, a holder in due course may enforce 
payment according to the original tenor of the instru¬ 
ment,* but this preservation of rights to a third party 
would not appear to confer any protection upon the 
banker. 


ENDORSEMENTS 

In the case of an order cheque failure to make 
the payment to the payee or endorsee will only arise 
in practice where there is some irregularity in the 
endorsement. This is so because the banker will not 
pay the payee of a cheque, even if he be the drawer 
himself, without obtaining an endorsement. On the 
face of it this practice requires legal justification. The 

^ It is, however, possible that even in such cases the question ol 
ncgliifence by the drawer may arise, e.g. if he fills in words and 
numerals in pencil. 

* BiUs of Exchange Act, 1882, S. 64 (1). 

• See proviso to S, 64 (i), supra. 


AlteimtifXkln 
words and 
ligunM 


to 



78 LAW OF BANKING 

primairy object of an endorsement is the transfer of the 
instrument, and there is no object in a payee who 
himself requires payment giving an endorsement. This 
endorsement no doubt operates as a receipt, and the 
banker is entitled to have a receipt, though whether he 
can require to have it endorsed upon the cheque is 
another matter, which is discussed more fully below. ^ 

If the instrument is payable to bearer, the banker is 
clearly entitled to pay any bearer provided he act in 
good faith. 

Irregularity in endorsement may occur (i) through 
a payee failing to endorse conectly, or (ii) through 
an apparently regular endorsement being forged or 
attached without authority. 

aXi^eou W It is very easy to make a mistake over the endorse¬ 
ment, and if the banker pay a cheque upon an irregular 
endorsement he will be unable to rely upon tjie protec¬ 
tion given by the Act (i.e. Sects. 6o and 8o). Should 
payment be made to the persons actually entitled, it 
would appear that the drawer's account can be properly 
debited despite the irregularity—slight mistakes are 
queried by the paying bank with the collecting bank 
which then re-presents the cheque with its own con¬ 
firmation, and notifies its customer of its action. In 
view of the possibility of fraud, however, it is clearly 
of the greatest importance that the cashier of the 
paying bank should take great care, and observe the 
requirements of the law. The endorsement must, of 
course, be TOtten on the bill itself,® though writing 
would appear to include printing provided this is duly 
authenticated, e.g. where a company’s endorsement is 
made by means of a rubber stamp. Irregularities may 
arise in a number of ways, and are most commonly 
caused by inadequate or erroneous descriptions of the 
payee, or by signatures appended on behalf of payees, 
particularly in cases where the payee is a corporation 
for whom some natural person is signing. The requi¬ 
sites of a valid endorsement are given in Sect. 32 of the 

^ See p. 103, post, • 

* Bills of Exchange Act, 1882, a. 32 (i). 
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statute, which should be referred to. The possible cases 
of difficulty are very numerous, and exhaustive sets 
of illustrations are given by some of the textbook 
writers.^ Most of the banks issue detailed instructions 
to their cashiers on this subject, but it is believed that 
in practice there is some variation in tlie standards 
adopted, and in the absence of authority it is not alwa3rs 
possible to be sure of the correct position. The state¬ 
ments made in some textbooks are too dogmatic since 
they reflect only the opinions of the authors, sometimes 
no doubt fortified by banking practice. If there is any 
reasonable doubt as to the regularity of an endorse¬ 
ment, the proper course is to refer to drawer. 

It is only possible in an introductory work to deal 
with the principles of the matter supported by illus¬ 
tration. 

In the first place it is possible that no payee at all 
is named in the cheque. At first sight an instrument in 
such a form would appear to be altogether irregular. 
This is not so, however, because if made payable to 
order it is the same as if it were made payable to the 
drawer's order,* and the drawer's endorsement will be 
effective for negotiation. On the other hand there is 
authority® for the statement that "Pay 
or order" is defective because of the absence of a 
payee. The bank could safely refuse to pay an instru¬ 
ment in this form until the blank had been filled in— 
Sect. 20 of the Act gives authority for the person in 
possession to fill in the omission. 

Where the instrument is made payable to an imper¬ 
sonal payee as "Cash or order" it is not strictly a 
cheque.^ 

It is essential that the endorsement should correspond 
exactly with the description of the payee in the body 

^ See L. M. Minty, Law Relating h Banking and Foreign Exchange, 
2nd Ed., pp. 192-8 ; alscj Questions in Banking Practice, 7th Ed., 
Qs. 852-6—several opinions of Sir John Paget are given. 

* Chamberlain v. Young. [1893] 2 Q.B. 206. 

* See R. V. Randall (1811). Russ. & Ry. 195, an old criminal case, 
and perhaps questionable now. at any rate in this connection. See 
Chapter IV, p. 51, note 3. 

* See Chapter IV, p. 50, ante. 
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of the instfument, except that unessential parts of the 
description need not appear in the endorsement, e.g. 
Mr. Jones, Professor Brown, and Major Robinson 
should endorse by means of their ordinary signatures.^ 
The rules are often stated^ in a very exaggerated form, 
and even some of Paget's own statements are open to 
question, e.g. that the endorsement "General CD" 
should be rejected.^ The above section, which uses 
the word "sufficient," does not require such rejection, 
nor in the writer's opinion does a signature cease to be 
a signature because it has added to it the designation 
of the person signing. Initials, however, are, save in 
the case of peers (there being no exact duplication of 
titles), essential to a signature. If the payee be wrongly 
designated, as by erroneous initials, or his name be 
misspelt, the section .seems to require (it uses the word 
"may”) that he should sign as described though he 
may add his proper .signature, and this is usually 
stated to be the correct course.* Unless the banker 
knows the endorser, it is always sufficient if the endorse¬ 
ment corresponds with the designation of the payee 
in the body of the instrument; questions only arise 
when there is a discrepancy. A payee described by an 
initial may properly sign with his Christian name 
provided it fits in with tlie initial. The application of 
the rule to married women may at first sight cause 
difficulty. Mrs. John Brown can hardly sign "John 
Brown” though it is arguable that she can do so under 
Sect. 34 (4), adding her own signature if .she thinks fit. 
Her own signature by itself is not sufficient to connect 
her with John Ikown's wife, and she should therefore 
add to her signature the words "wife of John Brown” 
or some other indication of the relationship. 
tiTSSiunji majority of problems, however, arise from cases 

where one person has signed on behalf of another. 

‘ Bills of Exchange Act, 1882, s, 32 (i) "the simple signature of 
the endorsee ... is sufiicient." 

■ See Sir J. Paget’s pungent comments on this, op. cit., p. 208. 

■ Ibid 

* See Chalmers, op. cit., p. 132, "the usual and proper course 
is for the holder to sign first the name as described or spelt in the 
bill, and then to put underneath his proper signature." 
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A signature by an agent is usually called a **per pro*\ 
signature [per proemaiionem) because that form of 
words is most commonly used to denote the character 
in which the signer signs; whetlier the words ''per 
pro” appear before or after the name of the principal, 
or agent, appears to be immaterial in practice.^ It has 
sometimes been said that the words " per pro” indi¬ 
cate “a special and limited" authority quite different 
from the words "for or on behalf of, and it is true 
that in their literal signiftcation they mean that the 
signer hold^ a ]>ower of attorney from his principal. 
What are caUed ”per pro.” signatures have been so long 
used in commerce as an indication that the signature is 
that of an agent that it may be doubted whether the 
distinction is a real one, and it is submitted that it is 
immaterial wliat form of words is used provided they 
indicate quite clearly that the endorser acts for some¬ 
body else, and are not merely words of description. 

ILLUSTRATION 

Payee John Brown. Endorsement IF. Robinson for John 

Brown is good/‘ but not (it is submitted) John Brown, W. 

Robinson (agent), since the word ''agent" may simply 

describe Robinson’s business. 

It has been lieki that the words ”per pro” arc 
limited to agency on beluilf of a natural person and do 
not extend to a signature on belialf of a company 
which cannot, sign by itself, but this seems question¬ 
able.'* 

An endorsement by an agent inust [a) su/hciently 
describe the payee as well as [b) the agent, and (c) 
indicate the capacity in which the latter acts. 

It is a fairly common practice for the drawer, at the 

* See Paget, op. cii., p. 211, for the contention that they should 
appear before the name of the* agent, thougli this is contrary to the 
usual view. 

* See per Scrutton, L.J., in McDonald 6- Co. v. Nash 6* Co, (1922), 
12 LI. L.R. 464 at pp. 469-70. 

■ See per Scrutton, L,J., in McDonald Co. v. Nash Co. in C. 
of A. quoted Paget, loc. cit., p. 210. 

* Per Rowlatt, J., in Alexander Stewart v. Westminster Bank 
[1926J, W.N. 271. In the Court of Appeal the point was left open. 
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payee's request, to indicate on the instrument itself 
an agent who is to receive payment on the payee's 
behalf: as " Pay AB per the CD Bank/' this form being 
most commonly used to enable a banker to collect 
dividends for his customer without any need for the 
customer first to receive the warrant. There has been a 
controversy as to what is the correct endorsement in 
such a case, but it is now clear that the agent CD must 
show that he endorses in a representative capacity, 
i.e. the form of the endorsement must correspond with 
the form of the order, in substance if not in detail. 

ILLUSTRATION. SLINQSBT v. DISTRICT BANE> 

The executors of a will had an account with the defend¬ 
ants. One, Cumberbirch, partner in the hrm of Cumber- 
birch & Potts, acted as their solicitor. They instructed him 
to draw a cheque on their account payable to a firm of 
stockbrokers, John Prust & Co. He did so, leaving, how¬ 
ever, a considerable gap between the name of the payee 
and the words '‘or order.” The executors then signed the 
cheque, and entrusted it to C to send it to Prust. He, 
however, inserted the words “per Cumberbirch & Potts” 
in the before-mentioned space so that the cheque read 
” Pay John Prust & Co. per Cumberbirch & Potts or order.” 
He then endorsed it "Cumberbirch & Potts ” and paid it 
into the account of a company with which he was con¬ 
nected and it was duly collected. In an action by the 
executors against the paying bank it was held that the 
protection of Sect. 6o (or of Section 8o) had been forfeited 
because payment had been made on an irregular en¬ 
dorsement. 

If the instrument be made payable to a corporation 
it is clearly necessary that the endorsement should be 
written by a properly authorised officer or agent. The 
Companies Act, 1929, Sect. 30, provides that a bill or 
note "shall be deemed to have been . . . endorsed 
on behalf of a company if . . . endorsed in the name 
of or by or on behalf of or on account of the company 
by any person acting under its amthority." It would 
seem to follow that a cheque payable to the Dash Dash 
Coy. Ltd. is properly endorsed as to form if the words 
^ {1931] 2 K.B. 588 and see p. 76. ante. 
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"OaA Dash Goy. Ltd," appear on the back of it, ie, 
that the name of the payee company is a sufficient 
cndorsemient provided it corresponds with the name 
used in the body of the instrument, such abbreviations 
as Coy. and Lid, being in order.* Such a rule, however, 
would be an invitation to forgery, and in practice such 
an endorsement is not accepted either by the banks 
or by persons becoming holders for value of such 
instruments. Before a limited corporation’s endorse¬ 
ment will be treated as regular, it must contain (a) 
the corporation's designation, preferably exactly in the 
words used in the body of the instniment, though slight 
variations from this are permissible, provided there 
can be no doubt as to identity, e.g. a cheque payable 
to the Blankville Town Council may be endorsed in the 
name of the mayor and corporation of Blankville; 
and (6) the signature of the person actually signing; 
and (c) a clear indication of the capacity in which he 
signs. If, therefore, the cheque be payable to the Dash 
Dash Coy. Ltd., the endorsement should be in some 
such form as ’'for (or per pro.) Dash Dash Coy. Ltd., 
William Smith, director": an endorsement by the Dash 
Dash Coy. Ltd. alone or by W. Smith alone or, it is 
suggested even such an endorsement as— 

Dash Dash Coy. Ltd. 

W, Smith, director. 

should be treated as irregular because there is no clear 
indication that Smith is signing on behalf of the com¬ 
pany, and not in his own capacity. It is believed 
however that the banks in practice accept such 
endorsements as that just illustrated. 

The position of corporations which are not trading 
companies, e.g. local authorities, would appear to be 
similar except that more latitude is allowable in the 
way of variations between the name of the corporation 
as it app)ears in the Ijody of the instrument and in the 
endorsement, providing that the correspondence of 

* See Stacfy v. Wallis (1912). 28 T.L.R. 209 as to such 
abbreviations. 
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identity is clear, e.g. a cheque made payable to the 
Blankville Town Council may, as we have just seen, 
be endorsed in the name of the mayor and corporation 
of Blankville. 

A third important type of case where one person will 
often be found endorsing for others occurs where the 
Firai and instrument is payable to joint payees, as in the case 
joiot payee. partnerships (firms). There is, however, an important 
distinction between a firm and other joint payees. 
Every partner has prima facie authority to bind his 
firm within the ordinary scope of the business, and it 
is considered that in modern business conditions this 
includes the endorsing of cheques.^ In the case of 
other joint payees there is no such presumption of 
agency. Thus a cheque made payable to a firm, e.g. 
Dash Blank & Coy., may be properly endorsed in the 
name of the firm as Dash Blank & Coy., or Dash & 
Blank or P. Dash, K. Blank, or p.p. Dash Blank 
& Coy. by one or other of the partners, or possibly 
even by individual partners such as “ P. Dash " or " K. 
Blank," though this must be regarded as doubtful since 
there is no indication of the authority of the endorser. 
A cheque made payable to P. Dash and K, Blank 
(joint payees) must be properly endorsed by each of the 
payees unless the one endorsing has authority to 
endorse for the others,® and as to this the bank should 
have satisfactory evidence.® In such a case the endorse¬ 
ment should make clear that the person endorsing 
signs for both parties. In the case of dividend warrants 
there is said to be a custom contrary to this rule.** 

A question has been raised as to the position of the 
banker when the endorsement is made in Arabic, or 
some other form of writing using other than the Latin 


^ It is the writer's opinion that the distinction between trading 
and non-trading firms which is of importance in connection with 
acceptance or other dealings in bills and negotiable securities does 
not apply to the drawing of cheques, nor to their endorsement, in so 
far as this is required for purposes of obtaining payment. 

■ Bills of Exchange Act, 1882, s. 32 (3). 

* See Chapter IX. 

♦See Chapter VII, p. 152, poii. They are paid on the endorse¬ 
ment of any payee. 
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characters commonly used in Western Europe.^ Paget, 
after discussing such authorities as there are—they 
hardly have a direct bearing on the point—concludes 
that the banker has the right to make reasonable 
inquiries before paying the cheque. The real test is 
perhaps whether such a payment would be made in 
the ordinary course of business. In the absence of any 
course of business, it is suggested that the banker in 
his position of mandatory has the right to have his 
position made clear. ^ 

The other rules as to endorsement laid down in 
Sect. 32 will, of course, be borne in mind, viz. that the 
endorsement must be of the entire instrument, though 
an endorsement sans recours, i.e. negativing the 
liability of the endorser, or restricting the further 
transfer of the instrument will be good. These rules, 
however, apply to true endorsements only,® ami not to 
the type of acknowledgment-endorsement with which 
the banker is usually concerned. 

LIABILITY WHERE ENDORSEMENT FORGED 

If the banker pays a cheque or domiciled bill to a 
person holding under a forged or unautliori.sed endorse¬ 
ment he has failed to obey his customer’s mandate, 
which was to pay the money to the payee or his order, 
and has paid somebody entirely different. Prima facie 
therefore he is not in such a case entitled to debit his 
customer’s account with the amount paid away, and is 
liable to the true owner of the instrument whose 
property he lias converted. Such was the position at 
Common Law; one liighly onerous to bankers, but now 
substantially modified in the case of cheques by the 
protective sections of the Bills of Exchange Act, 1882, 
already referred to.* 

In the case of an ordinary bill of exchange accepted 
by a person payable at his bank (i.e. domiciled there), 
Sect. 60 does not apply, and the position is still governed 
by the Common Law rules, under which payment must 


Forged aod 
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^ Paget, op cit.. p. iS. 
• Sec p. (yi, ante. 


■ See p. 74. ante. 
* See p. 50, ante. 
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be made "in due course" by or on behalf of the cus¬ 
tomer.^ The banker must, therefore, pay even greater 
attention to endorsements upon his customer’s accept¬ 
ances which are presented to him for payment than 
he does in the case of cheques. 

ILLUSTRATION. BOBABTS v. TUCKER* 

Robarts were bankers, and Tucker was the representa¬ 
tive of an insurance company which banked with them. 
The company had to pay a claim, and in order to do so 
authorised their local agent to draw a bill upon them for 
l$ooo payable to the order of the persons claiming the 
money and domiciled with Robarts, the plaintiffs. The 
agent drew the bill which was handed to the legal repre¬ 
sentative of the payees who forged their signatures, and 
negotiated the instrument for value. The endorsees then 
presented it to the insurance company for acceptance; 
it was duly accepted, presented to Robarts for payment, 
and paid. Robarts then debited the account of the com¬ 
pany with the amount, but on the forgery conling to light 
the latter claimed that they were not entitled to do so. 

Held: That the company's a<;count could not be debited, 
The endorsees had no title to the instrument owing to the 
forgery, and the bankers had accordingly paid without 
their customer's authority. 

Parke, B, "If bankers wish to avoid the responsibilitj' of 
deciding upon the genuineness of endorsements, they may 
require their customers to domicile their bills at their own 
offices." 

Maule, J. "In such a case I conceive that the banker 
would be justified in refusing to pay till he had more in¬ 
formation as to whether the presenter was holder or not."^ 

PROTECTION OF PAYING BANKERS 

The protection in connection with cheques above 
referred to was first conferred in somewhat earlier 
statutes,^ synchronising with the rapid development of 
deposit banking which occurred in the middle of the 
nineteenth century, and resulted in a much increased 
use of the cheque system. It is obvious that the avail- 

‘ See s. 59. » (1851), 16 Q.B. 560. 

■ But see per Lord Macnaghten in Banh of England v. Vagliano, 
[1891] A.C. 107. 

* See the Stamp Act, 1833, & ^7 Viet., c. 59, and the Crossed 

Cheques Acts, e.g. 19 & 20 Vict., c. 25, and 39 & 40 Vict., c. 81. 
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able routine in a bank and at the Clearing House gives 
no opportunity for the investigation of endorsements, 
except as to their outward regularity* If inquiries 
were to be made, much expenditure of time and money 
would be involved, and the instrument could only 
nominally be payable on demand; indeed the system 
which we know would be impossible. The real question 
is whether the risk of forgery is to be borne by customer 
or banker. Originally the banker took it, and there 
has always bccii a school of thought which has held 
that it is fair that ne should do so. Parliament, how¬ 
ever, decided otherwise, though it is interesting to 
note that in Canada, and some parts of the U.S.A., 
the ('ommon Lvnw rules still have force. 

Sect, bo of the statute which in substamre repro¬ 
duces Sect. 19 of the Stamp Act, 1853, provides that 
when a banker on whom a chf*([ue is drawn pays it 
"m good faith, and in the ordinary course of business, 
it is not encumbent on the blinker to show that the 
endorsement of th(‘ j)ayt‘e, 01 any subsequent endorse¬ 
ment was made by 01 under the authority of the person 
whose enriorsement it puiports to be, and the banker 
is deemed to have paid the bill in due course, although 
such endorsement iias been forged or made without 
authority/’ I'he wording of the section is not entirely 
happy, but tJie meaning is presumably that if a banker 
pays a cheque on the basi^j tJiat a particular endorse¬ 
ment is valid, but wliicli turns out to be bad, he is to 
be put in the same position as if it had in fact been 
vahd, provided he has acted in good faith and in the 
ordinary course of business.^ 

Sect. 19 of the Stamp Act, 1853, was not repealed,® 
and it covers a wider class of instruments than cheques, 
viz. "any draft or order drawn upon a banker for a 
sum of money payable to order on demand," and 
therefore protects payment of, e.g. dividend and inter¬ 
est warrants, drafts drawn on the head office by a 

^ As the meamag to be attached to the word " endorsement 
in this section, see v 104, frost 

• But sec the contrary opinion of Slesser, L. J., reletrccl to in note i, 
p. 89, post. 

ft—(L.3445) 
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branch bank, i.e. banker's drafts,^ documents issued 
by the Paymaster-General in pursuance of the Chancery 
Funds Act ,2 etc. It has been stated that the section 
does not apply to foreign drafts on the ground that 
the Stamp Act is only concerned with inland bills, 
but the words are unqualified.® The section is one which 
may from time to time be of practical importance to 
banks, and should always be considered in addition 
to Sect. 6o of the main statute. 

It will be observed that the section applies in terms 
to all endorsements. It is, of course, quite possible 
that the customer's own signature may be forged 
whether to a cheque drawn to his own order, or to a 
cheque of which he is payee drawn by some other 
customer of the same banker. It has been questioned 
whether a banker paying upon such an endorsement is 
protected by these sections on the ground that it is his 
duty "to recognise his customer’s signature." There 
appears to be no authority laying down any such duty,"* 
and there seems no good reason for any such exception. 

A banker can only claim the protection of Sect. 6o 
if he can prove that he acted, {a) in good faith, and {b) 
in the ordinary course of business. The Stamp Act, 
1853, Sect. 19, does not, however, contain any such 
conditions, but the effect of this difierence does not 
appear to have been considered by the Courts. A 
banker, however, would appear to be under the duty 
to act in good faitli towards his customer by virtue of 
their legal relationship,’’ and it is considered that if 
there were any lack of bona fides he would invoke 
Sect. 19 in vain. It may also be that a banker is under 
a duty not to be negligent in cashing his customer's 
mandates whatever their form.® If this be so, any 

* See p. 152, post, and Capital and Counties Bank v. Gordon, 
[1903] A.C. 240 ‘ 

* 35 & Viet., c. 44, s. II. 

* See Chalmers, Bills of Exchange Act, 9th Ed., p. 247. This point 
is mentioned by Lord Lindley in Capital and Counties Bank v. 
Gordon, ubi supra, at p. 251, but he refrains from deciding it. 

* See p. 94, past, for discu.ssion of this maum. 

‘ Cf. the duty of confidence and Tournier v. National Provincial 
Bank, [1924] I K B. 461, above Chapter III, p. 17. 

* See e.g. Slingsby v. District Bank, [1932] i K.B. 544. 
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departure from the ordinary course of business would 
usually be considered negligence, but whether the 
section only applies for the benefit of the banker when 
he is observing his duties towards his customer may 
prove a very difficult question.^ 

The meaning of the expression "good faith" should 
be familiar to all students of the law of bills of ex¬ 
change, because it is an essential element in the iK)sition 
of a holder in due course. It is only necessary to recall 
that by Sect 90 of the statute "a thing is deemed to 
be done in good faith within the meaning of the Act 
when it is in fact done honestly, whether it is done 
negligently or not." 

ILLUSTRATION. RAPHAEL v. BANK OF ENGLAND* 

The plaintiff was a money changer in Paris. He received 
a circular from the defendant cxmtaiiiiag a list of stolen 
Bank of England notes with their serial numbers, After¬ 
wards he changed a stolen note which appeared upon this 
circular, but he negligently failed to refer to the circular 
before doing so. The jury found that there had been no 
dishonesty on his part, simply inadvertence. 

Held: That he was entitled to recover as a bona fide 
holder of the note in question. 

There appears to be no reported case where an 
allegation uf bad faith has been made against a bank 
in connection with this section, and such cliarges are 
likely to be rare. 

The question whether the banker lias acted in the 
ordinary course of business seems at first sight much 
more likely to arise, though here again decisions even 
indirectly in point have been few. It lias already been 
suggested^ that payment on an irregular endorsement 

* In Carpeniers' Company of the City of London v. Urituh Mutual 
Banking Co., Lid,, (1937), 53 T 1 - ^ 7 ^), the defendants both paid 
and collected the cheejues Their negligence tfx)k place in relation 
to collection, but the jiuige appears to have cousidered that negli¬ 
gence does not forfeit protraction under s, 60 or under .s. 19. This was 
reversed on appeal, see 43 Com. Ca,s. 38, where Slesser, L.J,, exprcs.sed 
the view that s. 19 of the Stamp Act has been repealed by s. 60 of 
of the Bills of Exchange Act, 1882, so far as bills and notes are 
concerned. 

• (1855), 17 C.B. 161. 

■ See p. 78, ante. 


GoodlMU 


(Jrdlnary 
course of 
bu&ineM 



LAW OF BAKKING 


90 

would not be in the ordinary course of business, and 
it is equally clear that any payment in contravention 
of a crossing, or of the prohibition of double crossings 
contained in Sect. 79 (i) of the statute would equally 
forfeit the protection of the section. 

ILLUSTRATION 

Jones draws a cheque on the Dash Bank payable to 
Smith or Order, crosses it. and sends it to the payee from 
whom it is stolen. The thief forges Smith's endorsement, 
and presents it to the bank for payment. It is paid. The 
bank cannot debit Jones* account with the amount.^ 

Another possible case of infraction of this condition 
which has been suggested is when a cheque for a very 
large sum is presented for payment over the counter. 
In modem practice, cheques are normally presented at 
the Clearing House by collecting banks, and this 
would particularly be so if the amount was very large. 
Although unusual, however, it cannot be" said that 
there is any practice against the payment of large 
cheques over the counter, and prima facie there is the 
duty to pay on demand. In of England v. 

Vagliano'^ Lord Macnaghten said, ''bankers who under¬ 
take the duty of paying their customer's acceptances 
cannot do otherwise than pay offhand, and, as a 
matter of course, bills presented for payment which are 
duly accepted, and regular and complete upon the 
face of them." The only other case® where this point 
has been raised was also on a bill of exchange, but 
there is no difference in principle, or if there is it is in 
favour of paying the* cheque. In the latter case, how¬ 
ever, Wright, J., thought that the position might be 
different if the holder w^ere very obviously a person 
unlikely to be handling a large sum of money, such as 
an office boy, or a tramp. 

It has been suggested that a payment made after 
business hours is not in the ordinary course of business. 
There is no authority on this point. It has been said 

• See Smith v. Union Bank (1875), i Q.B.D. 31, atp. 35, p«rLord 
Cairns. 

• [1891] A.C. 107. 

• Auchteroni v. Midland Bank, [1928] 2 K.B. 294. 
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tbe bank prescribes its hours of business for its 
owii convenience,^ and within limits this would appear 
to justify such action. But if, for illustration, the payee 
were to knock up a bank manager in the middle of the 
night ^d ask him to pay the cheque, payment could 
hardly be regarded as in the ordinary course of business. 

What is the ordinary course of business is a question 
of evidence depending on the actual practice of the 
bank in question, and not, it is submitted, on there 
being a general practice among bankers. It is stated, 
for example, by Paget® that it is “not the custom of 
bankers to comply with a letter from an unknown 
private person enclosing a cheque ostensibly endorsed, 
and asking for the amount to be remitted in notes by 
post. Were the notes sent, the payment presumably 
would not be in the ordinary course of business," from 
which it would appear tliat it is the view of that eminent 
authority that the words of the section refer to some 
general course of banking business, but there is nothing 
in the section calling for such an interpretation, and 
banking practices often differ from one bank to another. 

It is noteworthy that Sect. 6o does not make the can 
exercise of due care a condition of the banker’s pro¬ 
tection, and in this it differs from Sect. 8o which is 
discussed later.^ It has already been suggested that 
there may well be a duty on the banker to exercise care 
in dealing with his customer's mandates, but whether 
the terms of Sect. 6o excuse the banker from duties 
other than those of good faith and action in the ordi¬ 
nary course of business seems doubtful. Probably 
they do,* but since for most purposes due care and 
action in the ordinary course of business will be 
synonymous, it may be a long time before the question 
is decided. 

• Baines v. National Provincial Bank (1927). 32 Com. Cas. 216, 
where a cheque was cashed out ot hours. 

■ Op. «#., p. 207. 

• p. loi, post. 

• It should be noted that under s. 19 of the Stamp Act, 1853, it 
was held that negligence did not forfeit the protection of the section: 

Bissellv. Fox (1885), 53 L.T. 193. See also Carpenters’ Co. v. British 
Mutual Banking Co. (1937), 53 T.L.R. 276. 
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It will be observed that the later part of Sect. 6o 
enacts that a cheque so paid is deemed to have been 
paid in due course, and the effect of this is to discharge 
the instrument.^ Sect. 19 of the Stamp Act, 1853, does 
not contain any such provision, but the same result 
appears to follow by implication from the earlier part 
of the section.^ 

A further possibility which may give rise to diffi¬ 
culties is that the cheque may come to the paying 
banker in a different form from that in which it left 
the drawer. Alterations in the amount of the sum 
payable have already been discussed. The effect of 
other material alterations would appear to be similar. 
A material alteration will avoid the instrument,® and 
a banker paying a void instrument cannot debit his 
customer with the amount.^ It has already been 
suggested'* that there is a possible distinction between 
a cheque as mandate and as a negotiable instrument ; 
since, however, a material alteration in the mandate 
would usually have the effect of leading the bank not 
to carry out their customer’s intentions, this distinc¬ 
tion, even if valid, would seldom operate to save the 
banker. Certain material alterations are given in Sect. 
64 (2), viz. alteration in date, in sum payable, and in 
time for payment—an alteration here would, of course, 
alter the wliole character of a cheque. Other equally 
material alterations are not referred to in the section, 
such as that of an order to a bearer cheque, though the 
converse, i.c. the alteration of a bearer to an order 
cheque, has been held not to be material.® A crossing 
"authorised" by the Bills of Exchange Act is a material 
part of a cheque.^ It is unlawful for any person to 
obliterate, or, except as authorised by the Act, to add 
to or alter a crossing.® "Not negotiable" being author- 

Sec Bills of Exchange Act, 1882, s. 39 (i). 

Cf. Halifax Union v. Wheelwright (1873), L.R. 10 Ex. 183. 

S. 64 (I). 

Sec SHngsby v. District Bank, [1931] 2 K.B. 588. 

See p. 52, ante. 

Cf, Attwood V. Gri^n (1S26), 2 C. & P. 368. 

See Bills of Exchange Act, 1882, s. 78. 

Ibid. 
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ised as part of the crossing by statute (Sect. 76 (iii) (6)) 
comes'under Sect. 78. It is suggested that " account 
payee" must be regarded as a material part of the 
cheque, though not addressed to the paying bank and 
not authorised by the Act. It will be remembered that 
it is permissible to add a crossing or to add to an existing 
crossing within the limits laid down by Sect. 77. A 
measure of protection is given to bankers in connection 
with crossings which have been tampered with and will be 
discussed'later.^ The practice of striking out a crossing 
and writing " pay cash " is not uncommon, and may be 
done by the drawer at the request of the payee, or by the 
drawer at the request of his banker when casliing a 
cheque made payable to self.^ Such alterations being 
made with the assent of the parties do not affect the 
validity of tlie instrument, though they must naturally 
be autlienticated by the signature of tlie drawer. 

T \ . ir / «!• 1 AlloratiOD* 

It mav be that the customer lias himself facilitated laouiuted by 

r 1 1 • rr • -11 customer 

the making of the alteration. If so the question will 
arise of how far the principle in London Joint Stock 
Bank v. McMillan’^ is applicable. A possible case, 
though it does not appear to have been before the 
Courts, would be that of a cheque drawn in le<'d pencil 
a.s already suggested. It is usually said tliat a banker 
should refuse to pay cheques made out in such a me¬ 
dium : some bankers provide against it in tlie condi¬ 
tions on which tliey accept the customer’s account. It 
might be expected, in view of the enormous growth of 
the cheque system, that questions- of negligence by 
customers in drawing cheques would be frequent, but 
there appears to have been only one attempt to apply 
the McMillan Case, viz. Slingsby v. District Bank* and. 
here again it was the filling in of a gap, viz. that be¬ 
tween the name of the payee, and the words "or order" 
which constituted the fraud.^ It was there held that to 

' See pp. 100, ei seq., post. 

■ It is difficult to see that the latter procedure, though insisted oil 
by most banks. ha.s any real value. 

* Above, p. 75, ante. 

* [1931] 2 K.B. 588. 

* See the facts of this case dealt with at p. 82. 
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leave a space in this part of the cheque was not a breach 
of duty by the customer. In order to prevent frauds of 
this kind, however, the value of drawing heavy lines in 
such gaps should be brought to the attention of all 
persons making use of the cheque system. 

FORGED AND UNAUTHORISED SIGNATURES 

There remains the possibility that the cheque 
F«x«r7of presented for payment is not the customer's instru- 
■iiAatura' men! at all but a forgery, or that his signature has 
been forged, or signed without his authorisation. A 
banker paying a cheque falling within these categories 
is not entitled, prima facie, to debit the customer's 
account. A forged drawing is inoperative,^ as indeed is 
an unauthorised drawing, and the position is the same 
as if no mandate had ever been issued: it is accordingly 
quite immaterial that the forgery was so skilful that 
it could not reasonably have been detected. The 
maxim that "the banker must recognise his customer's 
signature" expresses this principle, but inaccurately, 
since it is not a question of having failed in a duty, but 
of having paid without instructions. This fundamental 
rule is not in any way cut down by the Bills of Exchange 
Act, and it is an inattentive student who reads Sect. 6o 
as applicable to such cases. 

The exceptions to this rule result from estoppel or 
Ettoppei ratification. A customer may be estopped from assert¬ 
ing that his signature has been forged or attached with¬ 
out authority, in other words he may not be allowed to 
contend that what purports to be his signature is not 
in fact genuine. Such an estoppel may result from 
express representation by the customer that the 
signature on the instrument is indeed his own, as might 
happen if the cashier being in doubt referred the cheque 
to him, and was informed that it was in order. 

ILLUSmTION. LEAOH v. BUCHANAN* 

The acceptance to a bill of exchange was forged. A 
person who was negotiating with a view to becoming holder 

^ See Bills of Exchange Act, 1882, i. 24. 

* 4 226. 
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bdug doubtful about the dra^^^s handwriting sent to ask 
him if the acceptance was his and received an affirmative 
reply. The drawee afterwards refused to pay and pleaded 
the forgery. 

Held: He was estopped from denying that the acceptance 
was his. 

Again estoppel may arise through the breach by a 
customer of his duty to his banker to inform him that 
he has discovered that his signature is being forged to 
cheques. If the customer fails in this duty he repre¬ 
sents in effect that later signatures, though in fact 
forged, are genuine, and he will be estopped from 
contending against his banker that payment should 
not have been made on such signatures. 

ILLUSTRATION. GREENWOOD UARTINS BANE^ 

The plaintiff .s vnfc had operated upon his account with 
the defendant bank by forging a series of cheqiic.s in his 
name. Thcs plaintiff had discovered these frauds, but at 
his wife's earnest .solicitation had forebornc to inform the 
defendants of his discovery. Later she resumed her 
criminal activity and on further discovery the plaintiff 
was not again to In? persuaded. The wife committed 
suicide and the husband afterwards informed the defend¬ 
ants. The plaintiff sued the defendants to reco.er the 
money paid awa^^ 

Held: That it was the plaintiff’s duty to inform the 
defendants of the forgery as soon as he knew of it. Having 
failed to do so he \va.s estopped from complaining of their 
subse.qncnt payment of cheques. 


Similarly an estoppel might arise in the case of an 
unauthorised .signature appended, e.g. by an agent, 
from the fact that the customer had not in the past 
taken objection to payment having been made on 
such signature. 

An unauthorised signature might, of course, be 
ratified, but it would then become legally equivalent 
to a genuine signature, and the right to debit the 
account depends simply on proof of ratification. An 
unauthorised signature like a forged signature is in 
itself a nullity, but the proviso to Sect. 24 of the statute 
‘ [1933} A.c. 51. 
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permits ratification of such signatures ''not amounting 
to forgery." This appears to indicate that a forged 
signature cannot be ratified, but the matter cannot be 
regarded as beyond dispute, since it has never been 
decided tliat an act which is void in law cannot be 
ratified. Chalmers ^ was of opinion that a forged 
signature on a bill could not be ratified though the 
case on which he principally relied^ was really a case 
of an agreement to stifle a prosecution, and not a 
simple ratification. Against this view can be put a 
strong dictum of Lord Blackburn in McKenzie v. 
British Linen Company} 

Acts which can be relied upon as acts of ratification 
will commonly furnish material for estoppel, but since 
an estoppel is usually only effective as between the 
actual parties to it while a ratification, if valid, enures 
for the benefit of all who become parties to the instru¬ 
ment, the distinction between the two may be import¬ 
ant. It is, however, not one which is likely to concern 
bankers in connection with the payment of customer’s 
cheques. 

sMaCes Disputes as to whether the customer’s signature was 
or was not authorised frequently arise in cases where 
he lias granted a power of attorney. A signature 
appended by the attorney which falls outside the limits 
of the power is just as inoperative as any other un¬ 
authorised signature, and the real question will be that 
of construing the instrument in order to ascertain what 
powers were actually granted. A signature by one 
holding a power of attorney, or indeed by any other 
agent will usually indicate the cliaracter in which the 
drawer signs, as "John Smith by his attorney William 
Robinson," or "p.p. John Smith, William Robinson". 
Such a signature "operates as notice that the agent has 
but a limited authority to sign, and the principal is 
only bound by such signature, if the agent in so signing 

^ See his Bills of Exchange Act, 1882, gth Ed., p. 87. 

• Brook V. Hook (1871), L.R. 6 Ex. 89. 

® (1881), 6 App. Cas. at p. 99: Cf. also per Lord Tomlin in Green¬ 
wood V. Marlins Bank, [1933] A.C. 51 at p. 57, and see Bank of 
England v. Trustees of Evans ChariHes {1853), 5 H.L.C. 389. 
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w^s acting within the actual limits of his authority.”* 

It is very important, therefore, from the banker's 
point of view, to examine the power of attorney, or other 
authorisation,® carefully in order to ascertain that the 
power to draw cheques has been granted, and if so 
whether it is subject to any limitations. If the signa¬ 
ture is in order within the authorisation, the banker can 
safely pay, and will not be affected by the fact that 
the agent actually uses the cheques for wrongful 
purposes.® 

More difficult is the position which arises when the 
customer's signature is forged in circumstances which Siu'Ituro 
might have been prevented had more care been taken 
over supervision, or a less blind confidence been placed 
in subordinates of dubious record, and character. 

Again, if contrary to the directions printed upon most 
cheque books, the customer leaves his cheque book lying 
about so that it is stolen, and his signature forged to 
some of the cheques, tlie bank would at any rate have 
a moral claim tliat tlie customer should bear the loss. 

There appears to be no estoppel in such cases. It is not 
clear whether there is any, and if so what duty, on the 
customer’s part towards the banker in this coimection. 

The duty defined in the McMillan Case^ does not 
extend so far as to cover these cases, and if there be a 
duty of care on the customer in these sorts of circum¬ 
stances it is one not ea.sily formulated. Even if there 
is such a duty, it is strongly arguable that a loss resulting 
from forgery is not directly caused by any breacli of 
duty, but by the wrongful act of a third party. Such 
decisions as there have been are against the existence 
of .such a duty, but they were giyen before the 
McMillan Case had placed a higher obligation upon 

' Bills of Exchange Act, 1882, s. 25; sfe also al>ove, p. 80, in 
connection witli endorsi ti tents. 

* When a customer wishes to give power to a third party to operate 
his account, it is u.sual for him to do so by means of a mandate to 
the bank. 

* Cf. Morison v, London County and Westminster Bank, [1914] 

3 K.B. 356, where no complaint could be made against the paying 
bank. 

* [1918] A.C. 777. 
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the customer than had previously been generahy 
thought to exist, and in that case Lord Finlay said 
expressly forgery is the very thing against which the 
customer is bound to take reasonable precautions." 

ILLU8TBATI0N 1. LEWES SANITABT LAXJNDBT COT. 

BABCLAT SEVAN AND COV.^ 

The secretary of the plaintiff company had some years 
before the incidents in this case been guilty of forgery. 
The chairman of the directors knew of this, but of nothing 
against him in more recent times. The company's cheques 
had to be signed by the secretary and one director. The 
secretary kept the company’s cheque book and pass book. 
He made use of this fact to use the cheque book, forged the 
signature of a director to a number of cheques, appended 
his own, and obtained payment. The plaintiffs sued to 
recover the money paid away. The defendants alleged 
negligence against the plaintiffs on the basis of the chair¬ 
man’s knowledge. 

Held: That the defence failed. It was not enough for 
the banker to show that customer’s conduct had enabled 
fraud to be committed, they must show that loss directly 
resulted from such conduct. 

Per Kennedy, J., there is “a duty to be careful not to 
facilitate any fraud which when it has been perpetrated, 
is seen to have in fact flowed in natural and uninterrupted 
sequence from the negligent act." This statement was 
approved by Lord Haldane in the McMillan Case. 

ILLUSTRATION 2. KEPITIGALLA RUBBEB ESTATES, 
LTD. iJ. NATIONAL BANK OF INDIA* 

The plaintiff company had an account with the defend¬ 
ants, and gave instructions that cheques would be signed 
by two directors and the secretary. The secretary forged 
the signatures of two directors to cheques made payable to 
the order of various payees, added his own signature, and 
then altered the word order to bearer by means of which 
he got the cheques cashed. The plaintiffs claimed to 
recover the amounts so paid away, and the defendants 
contended inter alia that on the facts the plaintiff had been 
negligent. 

Held: The plaintiffs were under no duty so to organise 
their business that forgeries of cheques could not take 
place. 


‘ (1906), II Com. Cas, 255. 
* [1909] 2 K.B. loio. 
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The fomis of crossing which may appear upon a 
cheque have already been discussed.^ A crossing upon 
a cheque has now become the equivalent of a direction 
to the pa}dng bank to carry out the customer's mandate 
in a particular way» viz. by making the repayment 
through another bank (the case of the general crossing) 
or through a particular bank (special crossing). The 
Crossed Cheques Act, 1876,* Sect. 7 made it obligatory 
upon a banker to obey crossings. The Bills of Exchange 
Act, 1882, repealed this provision, but itself enacts a 
definite prohibition in one case only, viz. where “a 
cheque is crossed specially to more than one banker, 
except where crossed to an agent for collection being 
a banker."® There is no .special penalty established for 
the breach of this rule, but in all cases where a banker 
disregards a crossing, that is by failing to make pay¬ 
ment to a banker or to a named banker, he will be 
liable to the true owner of the cheque for any loss 
which he may sustain owing to the cheque having been 
so paid,^ and is also guilty of a breadi of duty to his 
customer which will, it is submitted, disentitle him to 
debit the account with the amount paid. For these 
purposes payment is not confined to legal tender, but 
is complete if the banker gives his own cheque, pro¬ 
vided, of course, this is accepted by the holder.^ 

The expression " true owner" used here, and in later 
sections of the statute, is not defined but it appears to 
mean the person who would have been entitled to sue 
upon tlie instrument as holder in due course had it not 
been avoided by the material alteration, or if it has 
not been so avoided the person who is entitled to the 
posses.sion of it. A person who has taken an instru¬ 
ment by virtue of a forged endorsement cannot be a 
true owner, while a person who has taken an instru¬ 
ment crossed "not negotiable" may or may not be a 
true owner according to the circumstances. Apart from 
Sect. 79 the banker would not be liable to the true 

V Pp. 55, et seq.t anU. • 39 & 40 Vict., c. 81. 

■ s. 79 (I). * S. 79 (2). 

* CC Meyer & Co, v. See Hai Jong Banking Co., [1913] A.C. 847. 
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owner as a result of disregarding a crossing, since there 
is no contractual relationship, and failure to observe 
a crossing would not appear to result in conversion, 
as was held before the passing of the 1882 Act. 
ILLUSTRATION. SHITH UNION BANK OF LONDON^ 

A gave to the plaintiff as payee a cheque for £21 qs. 
drawn upon the defendant bank. The plaintiff then crossed 
it specially to the London and County Bank, and endorsed 
it in blank. It was then stolen and afterwards came into 
the hands of C, who paid it into his bank, the Ixmdon and 
Westminster, for collection. The last-named bank pre¬ 
sented it to the defendants who paid it notwithstanding the 
crossing. The plaintiff sued them in conversion. 

Held: That the prohibition in the statute did not affect 
the negotiability of the cheque which wa.s in a negotiable 
state, and there was therefore no conversion. 

It has already been pointed out^ that a crossing is a 
material part of a cheque, and that an unauthorised 
alteration in it therefore appears to avoids the instru¬ 
ment. There is obviously a risk of crossings being 
tampered with from time to time, and the legislature 
has accordingly conferred a valuable protection upon 
the banks by providing that "where a cheque is 
presented for payment which does not at the time of 
presentment appear to be crossed, or to have had a 
crossing which has been obliterated or to have been 
added to or altered otherwise than a.s authorised by 
this Act the banker paying the cheque in good faith 
and without negligence shall not be responsible or 
incur any liability, nor‘shall the payment be questioned 
by reason of the cheque having been crossed or of the 
crossing having been obliterated or having been 
added to or altered otherwise than as authorised by 
this Act, and of payment having been made otherwise 
than to a banker or to the banker to whom the cheque 
is or was crossed, or to his agent for collection being a 
banker as the case may be."® It will be seen that the 
protection is limited to payments made in conformity 
with the crossing as it ostensibly appears on the face 

* (1875), 1 Q.B.D. 31. 

* P. 92, ante. 

* Bills of Exchange Act, 1882, s. 79 (2). 
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of the cheque on ordinary careful examination; if the 
crossing had obviously been altered, there would be no 
protection. Three different kinds of dealings with the 
crossings are covered—all that appear to be possible, 
viz. obliteration which would make the cheque appear 
open; unauthorized addition which is unlikely to 
happen in practice, as a thief or similar person will 
not wish to add to the difficulties of negotiation or 
collection; and alteration. 

The familiar Sect. 8o of the statute, whicli is in effect 
reciprocal to Sect. 79 (2), gives protection to the banker 
who pays a crossed cheque in good faith and without 
negligence in accordance with its crossing. Under this 
section, the banker is placed in the same position as if he undwSea. ko 
had paid the cheque to the true owner, .so that neither 
the latter .nor the drawer can complain, the one ol 
the payment, or tlie other of the debiting of his account . 
Incidentally, if the cheque has come into the hands of 
the payee, the customer is protected by the section, 
for he is entitled to rely upon the payment made by 
his banker as if it had been made to the true owner of 
the instrument. Indeed the section is of greater value 
to the customer than to the banker, because (he latter 
is already protected by Sect. 60 again.st the effects of 
forged endorsements which are the greatest danger to 
which he is subjected. It must, of course, be observed 
that the protection given by Sect. 80 is general in its 
terms, and not confined like Sect. 60 to cases of forged 
endorsement. It is not, however, very obvuous what 
are the other types of risk against which the section 
can protect the banker, unless it be argued that he is 
protected against the risk of material alterations. This 
can hardly be .so, because such alterations^ avoid tlie 
instrument altogether. Moreover, in the case of altered 
crossings, express protection is given by Sect, 79 (2) 
which would be unnecessary if Sect. 80 gave general 
protection. 

It often happens that the drawer of a crossed cheque 
wishes to "open" the crossing, e.g. when he wishes to 
^ See discussion, pp. 92. anU, 
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obtam cash over the counter. This might lead to 
difficulty if the cheque was in the hands of a third 
party. The Committee of the London Clearing Banks 
have, therefore, ruled that such a cheque shall only be 
paid if the "opening'" is accompanied by the full 
signature of the drawer and payment is made either 
to him or his known agent; for the bank might be 
liable to the true owner in conversion if payment were 
made to the wrong person.^ 

It has been observed that while Sect. 6o requires 
payment "in the ordinary course of business," Sect. 8o 
requires due care. Exceptionally it might be possible to 
contend that a payment not made "in the ordinary 
course of business was made with due care (for it may 
occasionally be reasonable conduct to depart from the 
ordinary practice). But in the normal case, Sect. 8o 
would not appear to give any wider proteption than 
Sect. 6o, and the absence of decisions on the section 
supports this view. 

The payment must have been made in accordance 
with the crossing, i.e. "if crossed generally, to a banker, 
and if crossed specially, to the banker to whom it is 
crossed, or his agent for collection, being a banker." 
As we have already seen,® the words "not negotiable" 
may be part of the crossing, but their presence on the 
cheque does not seem to add to the responsibility of 
the paying banker, and he is under no obligation if 
such a cheque is presented for payment on behalf of a 
holder, other than the payee, to inquire into his title. 
It is submitted that the position would be the same if 
the cheque were marked "not negotiable" vidthout any 
crossing. Paget contends that payment might be 
refused in such a c^e on the ground that when the 
words do not form part of a crossing they are irregular 
or that payment might equally be made on the ground 
that the words are of no effect.® 

^ Page 4 . op. cit., 226. ■ See pp. 53, et seq., ante. 

• Sec for further discussion of this matter, p. 54, ante. In Carton v. 
Ireland (1856), 5 E, & B. 765, it was considered that a che(][ae with 
the banker's name written across it but without parallel Imes was 
effectively crossed. 
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The position is the same when the instniment is 
crossed " account payee.*' Although at first sight such 
a crossing would appear to be a direction given by the 
drawer to the paying bank, since it is only between these 
two that a contractual relationship exists, the decisions 
show that it is addressed to the collecting bank,^ and 
would therefore not appear to be any concern of the 
paying bank. Indeed it would manifestly be impossible 
for a paying bank to satisfy itself that the money paid 
should actually reach the account of the payee, except 
in the accidental circumstances of its also being the 
collecting bank; at the most it could only obtain an 
assurance from the collecting bank as to the action 
proposed on its part. It does not even appear to have 
been argued that the obligation goes so far as this. 

ENDORSEMENT AS RECEIPT 

On paying a cheque, a banker is, in ca.ses where the 
sum paid amounts to two pounds or upwards, entitled 
to demand a receipt over a twopenny stamp. Whether 
he is entitled to a receipt in other cases is perhaps 
doul)tful in law if not in common sense.^ In practice, 
how'ever, most cheques are paid through the Clearing 
House, and whether this is so or not the banker coU' 
tents himself with an endorsement upon the cheque 
which is a good receipt. As has already been pointed 
out,'^ this is not a true endorsement. Several matters 
which require discussion arise in connection with such 
signature.s. 

In the first place, is the banker entitled to insist upon 
it? There seems no adequate legal reason why such 
an endorsement should be required.* As a receipt it ondorMsmam? 
should prima facie be required upon a separate docu¬ 
ment. It is, however, a great convenience to have the 
receipt informally upon the cheque, and the practice 


* Sec p. 132. post, and Morison v. London County and Westminster 
Bank, (1914] 3 K.B. 356 at p. 374. 

* See the argument in Paget, cp. cit., p, 115. 

’ Ante, p. 7S. 

* See per Lord Haldane in McDonald & Co. v. Nash & Co. [1924] 
A.C 625 at p. 633. 
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of obtaining it appears to be universally Acted upon, 
and may therefore have become a binding custom to 
which the Courts will give sanction.^ Unless such a 
custom exists and is upheld, however, there appears to 
be no way of justifying the practice. When the cheque is 
drawn payable to the drawer’s order the requirement 
of an endorsement seems particularly unnecessary, and 
even if a custom were proved it might well be held to 
be in law unreasonable. 

It has been suggested that in the case of a third 
party payee, the banker is entitled to have this endorse¬ 
ment in order to bring himself within Sect. 60 of the 
Act .2 This argument is based on a fallacy, possibly 
on two fallacies. In the first place, it assumes that such 
a signature on the back of the instrument is in fact 
an endorsement within the meaning of Sect. 60. This, 
however, involves placing a different interpretation 
on the word than that which it is elsewhere given in 
the Act .3 When an order cheque is presented for 
payment with what appears to be the payee’s endorse¬ 
ment upon it, the banker is entitled to treat it as 
payable to bearer, and if it turn out that the endorse¬ 
ment is forged, Sect, 60 protects him. If, however, it 
be presented unendorsed by the payee, and the banker 
insists on one being given, the instrument does not 
by virtue of such an endorsement become payable to 
bearer. It remains payable to the payee, and if the 
j)erson who receives payment is not the payee, the 
banker is liable to the owner of the instrument for 
conversion, and cannot debit his customer's account. 
There is, however, no express decision of our Courts on 
this point which should perhaps be regarded as open.* 

Assuming, however, that Sect 60 does assist the 
banker in such a case, it carries the argument no further 
than that to ask the payee for his endorsement is good 

* Hut I’aget, op. fit., p. ii6, where he argues forcibly that no 
such right exi.sts. 

* See mie, pp. 88. et seq 

® See alK)ve and ss. 2 and 8 (3). 

^ See, however, the able argument of Paget, op. cit., p. 116, to the 
effect above contended for, which is supported by the colonid 
decisions which he quotes, 
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poKcy, for there is nothing ia Sect. 6o or elsewhere in 
the Act conferring the right upon the banker to insist 
upon it, 

STOPPING THE CHEQUE 

Even if the cheque presented for payment is in all 
respects in order, the banker must not, of course, pay 
it if the customer has countermanded his mandate or, 
as it is usually expressed, has “stopped" the cheque.^ 
If the banker pays after an effective countermand, 
he cannot debit his customer’s account with the 
amount. 

ILLUSTRATION. BEADE v. ROYAL BANK OF IRELAND^ 

The plaintiff had two accounts at the defendant bank. 
He drew a cheijue upon one account, which he afterward.s 
desired to countennand and tclc^raplied "Stop my ehetpjc* 
50G35 drawn for McEntyre. Ktade." The resjxnisible 
clerk made a note ul this against one account (mly, and the 
cheque when presented was paid, and debitcil against the 
other. 

Held : The countermand was effective, and the defendants 
were not entitled to del)it the plaintiff. 

A countermand is not effective until it actually comes 
to the knowledge of the banker, or his servants. 

ILLUSTRATION. CURTICE v. LONDON CITY AND lODLAND 
BANK’ 

The plaintiff on the 31st October, 1906, droAV a cheque 
for ;^63 on the defondaiit bank. This was in payment for a 
purchase of horses. When the horses were not dcliverefl, he 
on the same day, but after business hours, telegraphed a 
countermand. The .s;inie evening a telegraph mes.senger 
boy placed the telcgraiii in the letter box at the bank, 
The telegram was not removed from the box until the 2nd 
November, owing to an oversight on the part of the person 
who cleared it. Meanwhile on the ist November the cheque 
had been presented and ca.shed. The plaintiff claimed that 
the bank was not entitled to debit his account. 

Held: At the time of presentation and payment, the 
cheque had not been countermanded, so tliat the action 
failed. 


* Bills of Exchange Act. 1882, s. 75 (1). 

* [1922] 2 I.R. 22, 

* [1908] I K.B. 293. 


CAui)iiifin«Dti 
of payment 



LAW OF BANKING 


Ambiguous 

countermand 


io6 

It would appear, however, that a banker is under the 
duty to give prompt attention to his customer’s 
communications, and any failure to do so which 
resulted in loss to the customer might expose him to an 
action for damages. As Lord Cozens-Hardy, M.R., 
said in the case just cited, "it may well be that it was 
due to the negligence of the bank that they did not 
receive notice of the customer’s desire to stop the 
cheque. For such negligence the bank might be hable, 
but the measure of damages would be by no means the 
same as in an action for money had and received." 

The means by which the countermand should be 
effected was discussed in Curtice v. London City & 
Midland Bank} when it was argued that a telegram 
was not a proper method. It is obvious that there 
would be considerable danger in acting upon a tele¬ 
gram or a telephone message without cpnfirmation, 
and the bank would appear to be under no obligation 
to do so.“ It would be useful if the banks advised their 
customers to this effect. The normal business practice 
would be to confirm a telegram or telephone message 
by letter. 

It is naturally important that the customer should 
indicate clearly and unambiguously the particular 
cheque which is not to be paid. The most obvious 
method of doing this is by reference to the serial number 
on the cheque. Sometimes, however, the customer 
simply mentions the name of the payee or the amount 
of the dieque, possibly adding the date of drawing. 
If in the result'there is ambiguity, and the banker 
reasonably and honestly reads his instructions con¬ 
trary to his customer’s intention, he will not be liable 
for any loss which may result on the principle which 
has already been discussed.^ 

ILLUSTRATION. WESTMINSTER BANK v. HILTON^ 

The plaintiff, Hilton, who was a bookmaker, drew a 
cheque on the VVestmiustcT Bank on the 31st July, 1924 

^ Supra. 

• See he. cit. Pajnueiit might well be postponed. 

“ Supra, p. 74. 

‘ (192C,), 43 T.L.R. 124. 
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{No. 117285) and post-dated it 2nd August. On Uie ist 
August he telegraphed to the bank Stop payment of 
cheque 117283 amount of £B is. f>d. to Poate,” These 
particulars were correct as to No. 117285. No, 117285 was 
presented on 6th August and paid by th(‘ l)ani£. in the 
belief that it had t)een drawn in place of 117283 which it 
was assumed had Ix^cn cancelled. I-ati‘r a cheque for £y 
drawn by the plaintltt was dishonoured, tlio earlier pay¬ 
ment of IB IS. 6d. having practically exhausted the balance 
of account. The plaiutilf thereujx^n sued the bank for 
negligence, and in the Court of Appeal succeeded. 

Held: By the House of Lords that tJie appellants had 
placed a reiisonable construction on an ambiguous document 
and were Jiot liable. 


Naturally if the banker appreciates that there is an 
ambiguity, he should .seek further irrstructions from 
his cu.stomer; and similarly if he suspects the authen¬ 
ticity of the countermand. A bogus message sent, e.g. 
by telegram, would not be effective to countennand 
a cheque, and the banker who acted upon it, even if he 
did so reasonably, would be liable to his customer for 
wrongful dishonour. In circumstances of doubt the 
banker is entitled to delay carrying out his iastructions 
until he obtains confirmation, taking care meanwhile 
not to damage his customer’s credit by the answer he 
gives to the payee. 

The countermand must be sent to the branch of the 
bank where the account is kept or it will be ineffective.* 
But if a countermand addressed to the wrong branch 
were to indicate the branch at which the account was 
actually kept it is considered that it would be the 
banker’s duty to take the necessary steps to make it 
effective, but whether in the absence of such indication 
the countermand would be good may be doubted.^ 

A ganiishee order nisi^ may be regarded as a counter¬ 
mand by the Court. Its effect is to revoke the binding 
character of any ixiandate which has not been fully 
acted upon at the time when it is served, or of any 

’ See pp. 69, et ante, and London Provincial and South- 
Western Bank V. Buszard (191&), 35 T.L.R. 142. 

* See p. 69, et seq., ante. 

* See Chapter V, p. 62, ante. 
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other direction by the customer dealing with the moneys 
in his account.^ 

DELAY IN PRESENTATION 

The contract entered into by the drawer by the 
issue of a cheque is enforceable against him for six years 
from the date of breach, i.e. dishonour, but the pre¬ 
sentment for payment should be made within a reason¬ 
able time of its issue.^ If it is not so presented, and the 
drawer or the person on whose account it is drawn had 
the right at the time when it ought to have been 
presented as between him and the banker to have the 
cheque paid and suffers actual damage through the 
delay he is discharged to the extent of such damage, 
that is to say, to the extent to which such drawer or 
person is a creditor of such banker to a larger amount 
than he would have been had such cheque been paid.® 

The question of what is a reasonable time, as always 
in commercial law, is one of fact. In determining it, 
regard must be had “to the nature of the instrument, 
the usage of trade and of bankers, and the facts of the 
particular case.“^ In a series of decisions before the 
Bills of Exchange Act the following rules were laid 
down as to what was normally to be regarded as a 
reasonable time.^ 

(1) If the person who receives a cheque and the 
banker upon whom it is drawn are in the same place, 
the cheque must, in the absence of special circum¬ 
stances, be presented for payment on the day after 
it is received. 

(2) If the person who receives a cheque and the 
banker on whom it is drawn are in different places, the 
cheque must, in the absence of specif circumstances, 
be forwarded for presentment on the day after it is 
received, and the agent to whom it is forwarded must, 

' See liekstin v. Severo Sibirsko, eU., and Bank for Russian Trade, 
[1933] i K B. 47. 

* Bills of Exchange Act, 1882. s. 45 (2). 

* Ibid,, s. 74 (1). 

* Ibid., s. 74 (2). 

* Quoted from Chalmers' note to s. 74 (2). 
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in like manner, present it or forward it on the day after 
he receives it. 

(3) In computing time, non-business days must be 
excluded, and, when a cheque is crossed, any delay 
caused by presenting the cheque pursuant to the 
crossing is probably excused. 

There appear to be no decisions on the matter since 
the passing of the Act. According to Chalmers^ the 
subsection " perhaps introduces a new and less rigorous 
measure." 

Since the Act requires presentment within a reasonable 
time, it is arguable that if a cheque is not presented 
within such time it is the duty of the banker upon whom 
it is drawn not to pay it without obtaining confirmation 
of the mandate. On the other hand, since the drawer's 
contract is enforceable against him until six years 
have elapsed, it is contended that the banker would 
be justified in paying during the whole of that period.® 

It is, however, the practice of all the banks to refer 
cheques to drawer when they have become what is 
called "stale," and in the writer's opinion it must be 
regarded as the banker's duty to obsen'e this practice. 
Unfortunately the practice of the banks is not uniform, 
some referring to drawer cheques wdiicli are six months 
old, and others so acting after a twelve months period. 

As Paget points out, this makes it impossible to argue 
that there is a binding legal custom, and it might be 
that a customer who w\xs unaware of the practice 
would have a cause of action against his bank on the 
dishonour of hLs cheque for this reason. On the other 
hand, a customer who knew of it could contend that 
there was an implied duty on his bank to give him the 
usual warning. As the majority of customers may be 
assumed to be aware of the practice, the safest course 
would appear to lie m a continued observance of it. 

It need hardly be added that the liability of endorsers iidSEllS*'** 
does not depend upon the same considerations as that 
of the drawer, and that they will be discharged if the 

^Loc.cit. 

* This is apparently Paget's opinion; 4th Ed., p. i86. 
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instrument is not presented for payment within a 
reasonable time. 

The holder of a cheque which has become discharged 
or partially discharged owing to unreasonable delay in 
presentment becomes a creditor of the banker to the 
extent of such discharge.^ With the concentration of 
deposit banking in a few great concerns, insolvencies 
have become very rare, and as actual damage through 
delay can hardly occur except by reason of insolvency, 
the practical importance of this section is not great. 

MEASURE OF DAMAGES 

SiSJlJJlr Refusal by tlie bank to pay a cheque when the 
conditions discussed above have been fulfilled amounts 
to a breach of contract for which the bank is liable to 
pay damages. The only question will be as to the 
amount. The ordinary rule for measuring »or quanti¬ 
fying damages is that established by the leading case 
of Hadley v. Baxendale,^ viz. that the party in breach 
must pay the amount of damage which flows directly 
and naturally from his failure to keep his contract, 
provided that such would reasonably have been within 
the contemplation of the parties at the time when they 
made their contract. There is, however, great difficulty 
in applying this rule to the contract to honour cheques 
because it will rarely happen that the banker has any 
knowledge as to the circumstances under which the 
customer came to be making payment. Suppose, for 
example, the customer loses the benefit of an excep¬ 
tionally profitable contract through the wrongful dis¬ 
honour of his cheque; is the bank liable to pay him 
the whole of the loss? There is no decision upon this 
point, but it Is thought that, since possibilities of this 
kind are obvious, the banker must take the risk of 
them and is liable. 

Apart from direct damage of this kind, however, 
there is also grave danger to the customer’s general 
business and reputation, for persons will not deal with 

' Bills of Exchange Act, 1882, s. 74 (3). 

* (1854). 9 Ex. 354. 
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a man whose cheques are dishonoured. The extent of 
such damage may, however, be exceedingly difficult 
to estimate accurately, and it has accordingly been laid 
down that in such cases the damages are at large, i.e. 
the jury may award, within reason, such an amount 
as they think tlie circumstances warrant without proof 
of any actual loss. 

HIiUSTRATION. ROLIN t>. STEWARD^ 

The plaintiff who banked with a company of which the 
defendant was public officer (i.e. who was the proptT party 
to be sued) had three checpies and a domiciled bill diS' 
honoured by them ownng to the inadvertence of a clerk. 
They were re-presented and paid ne.\'t day. The plaintiff 
brought this action for damages, and gave no evidence to 
show that he had actually suffered ijijury. A jiir\' awarded 
him £500. 

Held: That the jury were entitled to give .substantial 
damages, though £500 %vas in the circuni-stances cxcessiv'c. 
Izoo wUvS eventual])' agreed. 

Damage to reputation follow.s almost as a matter of 
course when the cu.stonier is in trade or business, unless, 
of course, it can be showm that owing to bankruptcy 
01 .some otlier reason the customer’s credit is of no 
business value. In the case of other persons, however, 
the loss to reputation may be problematical. 

ELLUSTRATION. EVANS t. LONDON AND PROVINCIAL 
BANK=‘ 

The plaintiff drew a cheque on her hu.sbciiid’,s l>ehaU 
payable to the mess steward of a ship on wdiich he wa.s 
serving, and owing to a mi.stakc this was dishonoured. 
There was no suggestion of any actual damage to the 
plaintiff herself and the jury awarded her one fartliing. 

It has accordingly been contended'* that, except in 
the case of a customer who is in business, actual 
damage to reputation must be proved before it can be 
recovered. There is, however, no decision to this 
effect, though there is a strong dictum'in the recent 
case of Gibbons v. Westminster Bank, Ltd.^ I'here are 
' (1S54). 14 C.B. 595. 

* (1917) Legal Decisions Affecting Bankers, Vol. HI, p. 152, 

■ See, e.g. Paget, 4th Ed , p. 178. w^ho strongly supports this view. 

* [* 939 ] 2 K.B. 882 
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certainly other classes in the community such as mili¬ 
tary and naval officers, and professional men to whom 
the consequences of a dishonoured cheque may be no 
less disastrous than to the trader. Banks are known to 
have settled claims made by such customers by making 
substantial payments, and it is submitted that in such 
cases the damages are equally at large. Wlien there is 
proof of actual damage, there is, of course, no doubt 
that damages are recoverable.^ 

The action for damages for injury to reputation is 
in the nature of an action for defamation. An action 
of this latter type will sometimes lie in addition, if the 
banker is incautious enough, at the time of dishonouring 
the cheque, to give his reasons for doing so. These are 
not infrequently indicated upon the cheque itself. It 
has even been suggested^ that the mere act of wrongfully 
dishonouring a cheque is defamatory of the drawer. 
This view, however, appears to the writer to be un¬ 
sound. At the most, such action would amount to an 
implied slander and would need proof of actual damage 
to support it, except where it could be shown to affect 
the drawer by way of his trade, business, or profession. 
But, in the latter event, the cause of action can hardly 
be diherentiated from that already dealt with. 

Since, as has been indicated, the reason for dishonour 
is usually given on the cheque, or upon a slip of paper 
returned with it (this procedure is indeed required by 
the rules of the Clearing House), it has become a 
common practice in an action for wrongful dishonour 
to add a claim for damages for libel. In some of these 
cases the two claims have been dealt with without 
differentiation,^ while in others there have been findings 
on both claims.^ Generally speaking, the amount 
awarded as damages under either head will probably 
be the same. But if it be correct that only a trader 

‘ See per Williatiis, J., in RoHn v. Steward, supra, at p. 607, 

® See Allen v. London County and Westminster Bank (1915), 31 
T.L.U. 21 a. 

* Cf. Allen V. London County and Westminster Bank, supra. 

* Cf. Ssek V. Lloyds Bank (1908), Legal Decisions Affecting Bankers, 
Vol. II. 159. where the jury awarded 3^,250 for the breach of contract 
and nothing for the alleged libel. 
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can recover damages for wrongful dishonour, it might 
be possible for a non-trader to recover by framing his 
action in libel only, as was done in Davidson v. Barclay's 
Bank, Ud} So long as bankers continue the practice 
in question they must expect occasional actions 
against them framed in libel They should there¬ 
fore make their remarks as colourless as possible. 
The form of words most commonly used, viz. Refer to 
Drawer (sometimes abbreviated to R/D), appears at 
first sight to fulfil the requirement, but it is possible to 
place various interpretations or, as they are called tech¬ 
nically, "innuendos " upon these words. In one case the 
judge directed the jury that they meant no more than 
that the cheque had been dishonoured,® but left it to 
them to say whether they thought this libellous and 
they thereupon gave no damages. In the only other case 
upon these words® the position was affected by the 
war-time moratorium. A list of forms of words com¬ 
monly used by the banks is given by Dr. Minty in 
The Law Relating to Banking and Foreign Exchange,^ 
several of these such as Discharge Required, Discharge 
Irregular, would appear to be incapable of a defamatory 
meaning.^ 

^ [1940] 1 All K.R. 3] 6. 

* Szek V. Lloyds Bank, supra. 

® Flachv. London and South-Western Bank (1915), 31 T.L.R. 334. 

* 2ncl Ed., p. i()8. 

* The abbreviations D/K, D/I, etc,, are said now to have become 
obsolete. 



CHAPTER VI 


DISCOUNTING BILLS AND COLLECTING 
CHEQUES AND OTHER NEGOTIABLE 
INSTRUMENTS 

The position of a banker discounting bills, cheques, or 
other negotiable securities for a customer differs 
fundamentally from that of a banker collecting his 
customer's cheques. But the actual processes have 
points of similarity and the distinction may be difficult 
to draw in practice, so that it seems desirable to treat 
of the whole subject in one chapter. 

To discount a bill is in effect to buy it, and if the 
names on it be good and the price favourable such 
purchases are a remunerative type of business, which 
has been carried on by merchants and merchant 
bankers from very early times.^ With the rise of bank¬ 
ing, customers took to leaving the bills, notes and other 
securities of which they were holders with their bankers 
in order that the necessary presentation might be 
made, and the amounts received would then be credited 
to their accounts. The banker was willing to do this 
without charging any commission because he obtained 
thereby the use of the money received for a longer or 
shorter period. With the growth of the cheque system 
this type of business naturally increased enormously, 
and when crossings were invented, and later given 
statutory recognition in the Crossed Cheques Acts and 
the Bills of Exchange Act, 1882, it became for practical 
purposes obligatory on bankers to afford this service 
to their customers. It seems, however, to have been 
a long time before the question seriously aro.se whether 
a banker who acted in this way was in reality acting 
as a mere agent for the customer, or was still playing 

^ The temi "sale," however, is sometimes used by lawyers to 
describe the transfer of an instrument without endorsement while 
among merchants it is usually confined to the purchase of drafts 
for remittance abroad. (See Chalmers, op. cii., p. 101.) 
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his old role as a discounter. Before concerning our¬ 
selves with the answer to this question/it will be as 
well to refer shortly to the legal position which arises 
on each hypothesis. 

The discounter of a bill or note becomes a holder for 
value and takes the property in the instrument. 
Whether he takes his title free of the equities depends 
on whether he is a holder in due course.^ If he is a 
holder in due course, he is protected against the frauds, 
conversion, and defects of title of his customer equally 
as against those of other parties to the instrument: 
he is in fact quite independent of his customer, and 
this may be of considerable advantage to him.^ He 
must present for acceptance (where necessary), and for 
payment (where not excused), and on dishonour must 
protect his position by giving the necessary notices 
in accordance with the statutory requirements. A 
banker discounting bills for a customer which bear the 
customer's endorsement is, of course, well placed for 
estimating the value of that signature in the event of 
the acceptor failing to pay. He will remember to 
obtain this endorsement even if the bill in question is 
payable to bearer since in its absence the customer 
is not liable on the bill, and does no more than warrant 
that the instrument is wdiat it purports to be, i.e. that 
it is in fact a genuine bill of exchange, that he has the 
right to transfer it, and that at the time of the transfer 
he is not aware of any fact which renders it valueless.® 

COLLPXTION 

An agent who is employed to collect a bill or note 
has no legal interest in the instrument but holds the 
proceeds in trust for his employer: a banker, however, 
collects cheques for a customer on the implied agree¬ 
ment that the proceeds will be credited to his account: 
that is, that the money will be lent by the customer 
to the banker as soon as received, but not until received. 

^ See Bills of Exchange Act, 1882, s. 29. 

* See the defence in Underwood v. Barclays Bank, [1924] i K.B. 
775, which, however, failed on the facts. See p. 117, 

* Bills of Exchange Act, 1882, s. 58 (2), 


Dfwauat 


Aj<ency 



Il6 XAW OF BANKING 

1XI;09IBAT1ON. RE FARROW’S BANK^ 

Farrow's Bank received a cheque from a customer for 
collection. Not being a clearing bank, they sent it to 
their agents, Barclay's Bank, to pass through the Clearing 
House. On receipt, the latter bank credited Farrow's 
Bank with the amount of the cheque in the clearance 
sheet but they did not settle the matter with the drawee 
bank until later. In the interval Farrow's Bank had 
suspended payment. The question then arose whether 
Farrow's Bank had at the time of suspending payment 
received the money so that it became part of their general 
assets, giving the customer only a right to recover a 
dividend or whether the proceeds still belonged to him 
in toto. If the cheque had been discounted, the customer 
would have ceased to be the owner. 

Held: That the time, at which the money would have 
become that of Farrow's Bank was that of the actual time 
of clearing, i.e. at the time when the transfer takes place 
at the Bank of England. The fact of the amount having 
been credited in account beforehand was immaterial, and 
the money therefore belonged to the customer. 

Normally, therefore, a banker collecting a cheque is 
in a dual position since he is not acting merely as an 
agent but also for his own purposes. The tendency 
of the Court in certain of the cases has been to 
keep the two aspects of the matter in separate com¬ 
partments, and it is this which explains the great 
controversy over Sect. 82 of the Bills of Exchange 
Act, 1882, which was resolved by the House of Lords 
against the banks in the leading case of Capital and 
Counties Bank v. Gordon.'^ What we may consider a 
juster appreciation of the position appears in Lord 
Birkenhead's judgment in Sutters v. Briggs,^ where he 
shows that the positions of agent and holder are not in 
these cases really inconsistent. Following the Gordon 
Case, as we must, however, it is necessary to accept and 
apply the distinction to the collection of cheques by 
bankers. 

The agent while employed in the business of collec¬ 
tion is a mere instrument or conduit pipe and normally 
incurs no personal responsibility in connection with 

' [1923] I Ch. 41. * [1922] I A.C. l. 

■ [1903] A.C. 240, 
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his act, but like any other agent or servant he is liable 
for any torts which he commits in the course of his 
work. An agent who incurs personal liability while 
properly carr5nng out the work for which he is engaged 
is entitled to be indemnified by his principal. There 
is one tort to the innocent commission of which a 
banker is peculiarly exposed when collecting cheques or 
negotiable securities for a customer, that of conversion. 
When the customer has no title to the cheque, its 
collection by his bank amounts to conversion.^ This 
most commonly occurs where there has been forgery 
of an endorsement but it is not confined to such cases, 
and might happen owing to some fraudulent conduct 
by the customer, as when he had stolen or converted 
the instrument to his own use: in such a case the 
banker's position is weaker than if he had given value 
for the instrument. 

ILLUSTRATION. 0. L. UNDERWOOD, LTD. t;. BARCLAYS 
BANK^ 

A had a banking account with the defendants. He was 
also sole director of the plaintiff company in which he 
held all the shares except one belonging to his wife. The 
company's account was kept at another bank. The de¬ 
fendants knew of the existence of the plaintiff company 
but were unaware of its separate account. A, as sole 
director, became posses.sed of various cheques payable 
to the company Avhich he endorsed on the company'.s 
behalf and paid into his own account with the defendants. 
They collected the cheques and credited the proceeds to 
his account, and he afterward.s misappropriated them. 
The company later went into liquidation and tlie liquidator 
brought this action to recover the amount of the cheques 
in question. The defendants claimed to be holders in due 
course. 

Held: The defendants had, by collecting these cheques, 
been guilty of conversion and were liable to the plaintiffs. 

It is obvious that this places a considerable burden 
upon banks. It is, of course, true as has been mentioned 
above, that in cases where the bank is liable, a right 
exists to be indemnified by the customer, but this may 
involve taking legal proceedings against him, and even 

^ G. L. Underwood. Ltd v. Barclays Bank. [1924] 1 K.B. 775. 
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SO in many cases it will not be possible to enforce the 
judgment owing to the customer’s insolvency. The 
banker acting as agent may, therefore, as has been 
pointed out above, be in a worse position than if he 
had given value for the instrument. 

PROTECTION OF COLLECTING BANKER 

When the system of crossings was recognised by 
statute in the Crossed Cheques Act, 1876, the banks 
were, subject to certain conditions, given protection 
against these risks while collecting crossed cheques for 
customers. 1 This was in recognition of the fact that 
the statute virtually placed an obligation upon them to 
undertake the collection of crossed cheques. This 
protection is now contained in Sect. 82 of the Bills of 
Exchange Act, 1882, which however only covers the 
banker while acting as his customer’s agent dor collec¬ 
tion, and not when collecting on his own behalf as 
holder for value.^ 

The section provides as follows— 

Where a banker in good faith and without negligence 
receives payment for a customer of a cheque crossed 
generally or specially to himself, and the customer has no 
, title or a defective title thereto, the banker shall not incur 
any liability to the true owner of the cheque by reason only 
of having received such payment. 

This is an important section, and must be constantly 
borne in mind by the responsible servants of the banks. 
The following points must be noticed— 

(i) It is the banker, prima facie liable at Common 
Law, who claims to be protected by the section. This 
means that it is for him to satisfy the Court that the 
various requirements of the section have been fulfilled, 
e.g. he must accept the onus of proving that he has 
not been negligent: it is not for the true owner to 
prove negligence.® 

' Crossed Cheques Act, 1876, s. 12, proviso. 

* Capital and Counties Bank v. Gordon, [1903] A.C. 240, and S6e 
below, p. 136. 

’ See Lloyds Bank v. Chartered Bank of India, [1929] 1 K.B. 40 
at p. 39. 
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(ii) The protection is given in relation to the collec¬ 
tion of crossed cheques only, although by Sect. 95 
this is extended to cover dividend warrants, and by 
the Revenue Act, 1883, to a still wider category of 
instruments.^ 

At first sight it would seem that this difficulty could 
easily be surmounted by the simple expedient of cross¬ 
ing all cheques handed in for collection, and it is con¬ 
ceived that Sect. 77 (6) was inserted in the Bills of 
Exchange Act, 1882, in order to remove any doubts 
as to a banker having the right to take this course. 
This subsection provides that "where an uncrossed 
cheque, or a cheque crossed generally is sent to a 
banker for collection, he may cross it specially to 
himself." It will be observed that the word "sent" 
is used, not the word "brought." If the cheque be 
brought by the customer, the banker can always insist 
that it be crossed before he be required to accept the 
risk of collecting it. If it be sent, whether by servant 
or by post, he would have to refer back the matter of 
crossing, which would cause delay, and the most 
reasonable procedure in the circumstances would be 
for the banker to cross it himself. Quite apart from 
this section there would appear prima Jade to be no 
reason why he should not do so, since as an agent he 
should take all reasonable precautions, and, in Sutters v. 
Briggs,'^ Lord Birkenhead, L.C., states the opinion that 
this is indeed so. Nevertheless the view is commonly 
held that a banker cannot obtain the protection of 
Sect. 82 by himself crossing an open cheque sent to 
him for collection but that the cheque must already 
be crossed when it comes into his hands.^ This view 
appears to originate in a dictum of Lord Lindley in 
Capital and Counties Bank v. Gordon,^ where he says 
"that Sect. 82 w^ould be deprived of all meaning if it 
were held to apply to cheques not crossed when they 

' See Chapter VII, p, 152, post. 

■ [1922] I A.C. I. 

* See Paget, op. cit., p. 282, where he says this view must now be 
taken as "finalJy settled." See also Chalmers, op. cir , 305. 

* [1903I A.C. 240. 

x<^—{L.2445) 
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come to the hands of the party seeking the protection 
of that section. Sect. 77 (6) does not assist the 
appellant bank in the present case although it might 
be useful if an endorsement were forged after a cross¬ 
ing.'" This opinion is not of binding effect for it was 
not necessary to the decision since it was held on the 
facts that the defendant bank were holders for value, 
not agents.^ It is, moreover, in disagreement with the 
view of Stirling, L.J., in the Court of Appeal.® In the 
writer's opinion, therefore, this question cannot be 
regarded as definitely decided though great weight 
attaches to Lord Lindley’s dictum. 

(iii) The protection is in words limited to the receipt 
of payment. Receipt of payment, however, does not 
take place until the final act in the clearing, i.e. the 
crediting of amounts in the books of the Bank of Eng¬ 
land,® and is preceded by a number of acts on the part 
of the collecting bank in relation to the cheques which 
themselves amount to conversion if the customer has 
no title. To place a literal construction on the words 
“receives payment" would therefore be to nullify the 
value of the section, indeed would make it a mere 
“trap."'* The process of receiving payment is there¬ 
fore held to cover all acts ancillary to the collection of 
the cheque in question, and even extends beyond this 
to such preliminary matters as the opening of the 
customer’s account,® The duty of good faith and care 
imposed on the banker must be observed over a pre¬ 
cisely similar period, and it is submitted that the 
statement of Lord Reading, L.C.J., in Morison v. 
London County and Westminster Bank,^ that Sect. 82 
“only comes into operation when the banker receives 
the proceeds," can be disregarded in view of later 
decisions such as Lloyds Bank v. Savory & Co J 

See p. 136, post. 

See [1902] I K.B. at p. 208. 

See Re Farrow's Bank, snpra. 

See per Lord Macnaghten in Capital and Counties Bank v. 
Gordon, [1903] A.C. 240 at p. 244, 

See, p, 124, post, 

[>9M] 3 K.B. 356. 

I1933] A.C. 201. 
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(iv) The collection or receipt of payment must be 
for a customer. Here we are faced with the important 
and difficult question of who is to be regarded as a 
customer. This has already been discussed mainly in 
the light of the decisions on this section,^ which show 
(a) that something in the nature of an account must 
actually have been opened, and (ft) that as soon as this 
has been done, the relationship of banker and customer 
automatically arises. 

It is possible for a question to occur as to whether 
payment is being received for a customer when, as 
frequently happens with present-day concentration of 
banking, both drawer and payee of a cheque are 
customers of the same bank. It might then be argued 
that the banker was acting as paying banker rather 
than as collecting bank and was outside the section. 
This is a question of fact which can seldom cause 
difficulty. 

When the cheque is paid in in the ordinary way 
and credited to the customer's account, there can 
be little doubt that the bank receives payment from 
itself for its customer. It is possible, however, to 
imagine a case where the payee being in a hurry asked 
for payment over the counter: here there would be no 
question of collection. Usually it will be quite imma¬ 
terial in which pair of shoes tlie banker stands,^ but if 
he happens to be claiming a lien on the balance of 
the drawer’s account the point may be important, 
for if he has received the cheque for collection it is 
arguable that he must pay it in preference to exercising 
his lien.® 

(v) The collection must be effected by the banker in 
“good faith.’’^ 

* See pp. 29, et seq., auk and Great Western Railway v. London and 
County Bank, [iQoi] A.C, 414, Ladbrohe v. Todd (1914), 19 Coin. 
Cas. 256; Commissioners of Taxation v. English, Scottish, and 
Australian Bank, [1920] A.C. 6S3. 

* See Carpenters' Company of the City of London v. British Mutual 
Bank (1937), 53 T.L.R. 276, where the point is discus.sed under 
both heads. 

* Cl. Kilsby v. Williams [iSii), 5 B. and Aid. 815. 

* As to this see p. 89, ante. 
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NEGLIGENCE UNDER SECTION 82 

(vi) The collection must have been effected by the 
banker “without negligence.’* The protection afforded 
Negligence bankers by Sect. 82 is conditional on due care having 
been exercised; therefore establishing a duty which 
does not exist at Common Law since there is no 
contractual relationship between the banker and the 
true owner of the cheque. On a strict construction of 
the section, the banker would appear to lose the benefit 
of Sect. 82 whenever he receives payment negligently, 
even if the negligence of which he is found guilty did 
not occasion the loss complained of.^ 

The question of standard of care is best studied in the 
light of the decided cases, but as a matter of general 
principle some difficulty has been found in obtaining 
a general formula. The view commonly accepted is 
that it is “the standard derived from the ordinary 
course of banking.”^ This, however, is clearly not 
conclusive because practice cannot make that which is 
improper proper: “ neglect of duty does not cease to be, 
by repetition, neglect of duty.“^ It must be remem¬ 
bered that the inclination of judges is always to demand 
a very high standard of care from those, such as bankers, 
upon whom great responsibility rests, yet, as has been 
said, bankers cannot be expected to make microscopic 
investigations and play the role of amateur detectives.^ 

The conception of negligence in this section gives 
rise to difficulty botli of a legal and of a practical 
character. Negligence may be shortly defined as 
“absence of due care in the circumstances," but in 
order that a person who has suffered damage from the 
negligence of another may successfully proceed in an 

* See per Greer, L. Jin Savory & Co. v. Lloyds Bank, [1932] 2 K.B., 
at p. 148, but see per Lord Buckmaster in [1933] A.C., at p. 216. 

■ See Bydcs on Bills, 19th Ed., p. 39 ; and see per Lord Dunedin 
in Commissioners of Taxation v. English, etc., supra, at p. 689, ''the 
ordinary practice oi l>ankers.'’ Again, "the case that a reasonable 
business man would bring to bear upon similar business of his own," 
Sankey, J., in Lloyds Bank, Ltd. v, Chartered Bank of India, [1929] 

I K.B. 40. 

* See per Lord Tomlin in Bank of Montreal v. Dominion Gresham 
Guarantee Co., [1930] A.C. 359 at p. 666. 

* Lloyds Bank v. Chartered Bank of India, supra, at p. 59. 
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action against him, he must show that the negligent 
person was under a duty to him to take care. A duty 
to take care may arise from a contract between the 
parties as between banker and customer, or from the 
general law of torts as in the familiar case of driving 
a vehicle on the highway. In the latter type of case 
the duty is a general one, and is owed to all citizens: 
in the former type it is a special one, owed to one or a 
group of persons who are parties to a contract. Sect. 82 
at first sight appears to establish a duty of a general 
kind for it does not explicitly state that the collecting 
banker must exercise care as* to the interest of any 
particular person. This, however, can hardly have been 
the intention of the legislature. The banker is pro¬ 
tected from liability to a particular person, viz. "the 
true owner" of the instrument, and it must therefore 
be towards him that the duty to take care is imposed. 
In the words of Kennedy, L.J.,^ "it means without 
want of reasonable care in the interests of the true 
owner." The true owner is the person who last in the 
history of the instrument can establish his title as 
iiolder, so that he is not necessarily the person from 
whom an instniment has been stolen, as in Smith v. 
Union Bank of London,^ where a bearer cheque was 
stolen and negotiated to a holder in due course (a 
person who takes under a forged endorsement is not a 
holder).® 

The duty to the true owner is hardly susceptible of 
definition in general terms, but it is obvious that it 
depends to a "considerable extent on the nature of the 
dangers by which the interests of the true owner are 
threatened."* 

The circumstances surrounding the operation of 
receiving payment are so various (bearing in mind the 
wide construction which has been given to that 
expression) that the possible instances of negligence are 
almost without end. It is, however, possible and useful 

‘ Hannan s Lake Viewv. Armstrong (1900), 5 Com. Cas. 188 at 191. 

» (1875). I Q-B.D. 31. 

* See Paget, loc. cit., pp. 233, etseq., on the subject of" true owner." 

• Scrutton, L.J.,in Savory Co. v. Lloyds Bank, [1932] 2 K.B. 122. 
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to attempt the analysis of them into various groups— 
Sof omissions in 

connection with the opening of the account. At first 
sight it may seem a far cry from the opening of a 
customer's account to the receiving of payment in 
respect of a particular cheque possibly several years 
' later. Examination, however; shows that in many 
cases vigilance can only be effective at the initial stage, 
and it would be unfair to allow the section to protect 
a banker who opens accounts for Tom, Dick, or Harry 
without inquiry, thus making possible kinds of fraud 
which the exercise of all proper precautions at a later 
stage could not prevent. It is, however, only com¬ 
paratively recently that the Courts have dealt with the 
question of the banker’s duty at the opening of the 
account, and its precise extent is still by no means clear. 
The first suggestion that the banker's responsibility 
might extend so far back as this appears in 1903 in 
Turner v. The London and Provincial Bank^ where the 
customer's references had not been taken up. In this 
case, however, no definite decision was given on this 
point, and in his note to the case Sir J. Paget expressed 
his view that the lack of inquiry was " somewhat remote 
from the actual transaction." Laibroke v. Todd,^ 
Giicirdians of St. John, Hampstead v. Barclays Bank,^ 
and Commissioners of Taxation v. English, Scottish, 
and Ausiralian Bank^ were all cases where no or very 
indefinite inquiries were made at the opening of the 
account and the cheque to which the customer had no 
title was paid in for collection very shortly afterwards. 
In all these cases this was held to have been such 
negligence as disentitled the banker from relying on 
Sect. 82. 

ILLUSTRATION. LADBROKE 1*. TODD^ 

Tlie plaintiffs, bookmakers, drew a cheque payable to 
R. H. Jobsoii and crossed "account of payee only," and 

Le^al Decisions Affecting Bankers (1903), Vol 2, p. 33. 

(1914). 3^ T L.R. 433. 

(1923). 39 T.L.R. 229. 

[1920] A.C. 683. 

(1914), 19 Com. Cos. 256, and see p. 31, ante. 
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sent it in a letter to the payee who was an undergraduate. 
The letter was stolen and the cheque abstracted, and taken, 
bearing a forged endorsement in the name of K. H. Jpbson 
to the defendant who carries oh business as a banker, by a 
young man who said that he was the payee and wished to 
open an account with it. He explained that he had an 
account at another bank, but that he did not wish to pass 
this cheque, which he had received in payment of a betting 
debt through his account there, lest it should come to the 
knowledge of the college authorities. The defendant 
required him to sign his name in a signature book, and 
compared this signature wdth the endorsement on the 
cheque. He took no other precautions, such as requiring 
references. The clu?quc was cleared specially the same day, 
and the greater part of the proceeds drawn out next day. 
In an action by the drawers of the cheque, 

Held: The cheque had been collected for a customer, 
but that the payment had l)een received negligently, and 
the defendant was therefore liable. 


The area of necessary inquiry at the opening of an 
account, however, has become much wider than the 
mere requirement and taking up of references, and 
it is not possible at the time of writing to define it with 
precision. The use of banking facilities at the present 
day has become so widespread and has penetrated so 
far into social strata where banking accounts were 
previously unknown, that new precautions have be¬ 
come necessary. The dishonest employee is perhaps 
the greatest danger from this point of view. The 
problem is to prevent such persons making use of 
banking accounts for the encashment of stolen cheques. 
It is obvious that the banker can play a considerable 
role in the solution of this difficulty, and in fact bankers 
have not been slow to assume the responsibility of 
devising precautions against being used for the collec¬ 
tion of such cheques. It may therefore seem hard that 
the Courts have come to expect the taking of such 
precautions, and to hold failure in this re.spect to be 
negligence. 

It has accordingly become necessary for the banker 
to inquire as to the occupation of his would-be customer, 
and, in the event pf its appearing that he is an employee. 


What inqnirit'fi 
are nenes&ary 
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to ascertain the name of his employer.^ If with this 
knowledge the banker collects a number of cheques 
payable to the employer’s order, or even payable to 
the employer or bearer, for the credit of the employee’s 
account without making inquiry and satisfying himself 
on reasonable grounds that they are indeed the prop¬ 
erty of the employee, he is guilty of negligence.^ For 
similar reasons the occupation of a married woman's 
husband must be ascertained, and if he be an employee 
a similar procedure must be followed.^ 

ILLUSTRATION. LLOYDS BANE t;. SAVORY & CO/ 

Crossed bearer cheques stolen by clerks from their 
employers, the plaintiffs (Savory & Co.), were paid by 
them into the head office of the defendant bank for collec¬ 
tion, and for the credit of accounts at local branches. 
Pay-in slips were filled in with the names of the clerks and 
the local branches in question. The account at one branch 
was in the name of one fraudulent clerk and At the other 
in the name of the other clerk's wife. The names of the 
clerk’s employers or of the employers of the customer’s 
husband had not been obtained when these accounts were 
opened. 

Held: This wa.s negligence and the defendants were 
liable to the plaintiffs, the true owners. 

It may also be that the banker is under the duty to 
scrutinise and consider his customer's account from 
time to time so as to assure liimself that it is in order 
and that there are no circumstances calling for inquiry.® 
As has been said “experience has shown that one 
such threat (i.e. to the interests of the true owner) 
is the risk that a servant of the true owner will mis¬ 
appropriate a cheque made payable to his employer."^ 
This matter may, however, be stated more broadly— 

* The rule at Lloyds Bank on the matter provides: Rule 29. 
"No new ciirrent account should be opened without knowledge of, 
or full inquiry into, the circumstances and character of the customer.’’ 
See Satwv 6- Cn. v. Lloyds Batik, [1932] 2 K.B. 122. 

■ See Lloyds Bank v. Savory 6-Co., [1933] A-C. 201. 

* See dictum by Sankey, L.J,, in Lloyds Bank v. Chartered Bank 
of India, supra, at p. 70, where he bases himself on Morison v. London 
County and Westminster Bank, [1914] 3 K.B, 356, but this case does 
not appear to lay down any such rule. 

* Per Scrutton, L.J., in Savory & Co, v. Lloyds Bank, [1932] 2 
K.B. 122. at p, 130. 
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a banker collecting a cheque or other instrument for 
a person whom he knows to be an employee, must, 
when such instrument shows on its face that the 
employer has once had a legal interest in it, assure 
himself beyond reasonable doubt that the employee 
is fully entitled to have it collected for the benefit of 
his private account, and is not holding it in fraud of his 
employer. The term "employee" is here used very 
broadly and includes not only clerks and servants, but 
agents and ofiicials of corporations such as company 
,directors.^ The interest of the employer will usually 
arise as the original payee of the instruments but 
possibly as endorsee, or even in some cases as drawer, 
e.g. where the drawing was by procuration. 

ILLUSTRATION 1. MORISON v. LONDON COUNTY AND 
WESTMINSTER BANK^ 

One, Abbot, was a clerk, and later manager to tbe 
plaintili, who was iia insurance broker, lie had authority 
from his master to draw cheques "per pro." and tlie 
defendants who kept the plaintiffs accounl had instructions 
to honour clieques so drawn. Abbot C)pened an account 
with the defendants without the plaintiff s knowledge', and 
over a number of years paid cheques irfio it whi .h he had 
drawn, and in .some cases endorsed "per pro. Monson." 
The defendants collected the.se, which were mostly crossed, 
and credited them to Abbot’s account. 

Held: That when considering whether the bank had 
acted without negligence, the fact that the cheques were 
signed per pro. was one circumstance to be taken into 
account and that in conjunction with the facts that 
Abbot was known to be manager for tlie draw^er and 
appeared eventually as holder, it put upon the bank the 
obligation of making inquiries which were in fact never 
carried out. The bank had in the circumstances been 
negligent. 

ILLUSTRATION 2. LLOYDS BANK v. CHARTERED BANK 
OF INDIA* 

One, Law’son, who was chief accountant at the plaintilfs’ 
Bombay office, was authorised by them to draw cheques 
on another bank wdth which the plaintiffs had an account. 

^ Underwood v. Bank of Liverpool, [1924] 1 K.B. 775. 

■ [1914I 3 K.B. 356. 

■ [1929] I K.B. 40. 
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He made use of this power to conduct an extensive series 
of frauds. He drew cheques payable to the defendants with 
whom he had a private account and sent these to them 
to be credited to it. The defendants collected and 
credited the sums in question. Eventually the frauds were 
discovered, and the plaintiffs sued the defendants in 
conversion. 

Held: The defendants had been negligent in not making 
inquiries when they had before them the following circum¬ 
stances which should have roused suspicion: (a) large sums 
had been transferred to them without any apparent cause; 
(6) this had been done by cheques signed by one who to 
their knowledge was an officer of the plaintiffs; (c) these 
cheques were drawn not upon any banking account of the 
person signing, but on an account which the plaintiffs had 
with another bank; (^/) the drawer of the cheques, the 
person who gave directiojis with regard to the application 
of the cheques, and to whose credit the defendants were to 
place them, were one and the same person; (e) finally, as 
soon as the cheques were credited as directed l^argc sums 
were drawn against them by the same person in favour of 
paycc.s whom the defendants knew to be stockbrokers. 

The fact that the agent drawing the cheques has a 
power of attorney ujider which he draws cheques to his 
own order doe.s not remove the need for inquiries.^ 

The more serious danger, however, is the collection 
of cheques for an employee which were originally 
payable to or to the order of his employers. So much 
is this so that it is a rule of present-day banking 
practice that such cheques should only be collected 
after investigation.^ The necessity of such a rule is 
emphasised by the number of decisions under Sect. 82 
in which this matter has been involved.^ Partnership 
cheques would appear to come under the same rule, and 
should not be collected for the private account of a 
partner without inquiry. 

u) A somewhat similar type of case is that of a private 
Mihwitie* person paying in for collection a cheque which was 

* Midland Bank v. Beckiti, [1933] A.C. i. 

• See Lloyds Bank v. Savory Co,. [1933] A.C. 201. 

’ See Lloyds Bank v. Savory & Co., supra ; Underwood v. Bank of 
Liverpool, [192*1], iK.B. 773.; Hannans Lake View v. Armstrong 
(igoo), 16 T.L.K. 236,- IJisseU 6- Co., v. Fox Bros. & Co. (1884), 51 
L.T. 663; Bevan v, Xaitonal Bank (1906), 23 T.L.R. 65,' MoHson 
V. London County and Westminster Bank, p. 125, ante. 



DISCX)UNTING bills and COLtECTING CHEQUES I $9 


made payable in the first instance to a public authority. 

One would not expect to find such an instrument in the 
hands of a private individual; and the circumstances 
clearly call for inquiry. 

ILLU8TBATION. BOSS v. LONDON COUNTY AND 
WESTMINSTEB BANK^ 

A sergeant employed in the offices of the Ov'erseas 
Military Forces of Canada stole thirty-two cheques worth 
£3900 over a period of ten months. Each was drawn 
payable to “Olhcer in Charge, Estates Olhce, Canadian 
Overseas Military Forces.” The cheques were crossed and 
were all endorsed by the payee preparatory to being sent 
to the Paymaster-General of the Forces. The sergeant 
had a small private account wdth the defendants into 
which the cheques were passed without iuquiiy^ and 
collected. The Paymaster brought proceedings. 

Held: The defendants had been put on inquiry by the 
circumstances and had been negligent in failing to in¬ 
vestigate. 

Cases where a trustee, guardian, or other person in a Trusww 
fiduciary position pays into his own account instru¬ 
ments drawn payable to his ceshd ijuc trust give rise 
to more difficulty. Although there appear to be no 
decisions directly in point, it is submitted that the 
bank should observe the same precautions as have been 
mentioned above. In House Property Co. of London v. 
London, County and Westminster LJank^ a cheque made 
payable to “T.C. and others or bearer" was crossed 
"a/c payee." "T.C. and others" were trustees and the 
cheque was misappropriated by their solicitor who 
had it collected through his private account. The 
defendants were lield liable on the grounds that they 
had disregarded "a/c payee," but the judge clearly 
also attached importance to the fact that it had been 
collected for the private account of a solicitor. A 
trustee will normally, of course, receive cheques made 
payable to himself. If he is described in them as 
trustee, the same rule would appear to apply, and it 
would be dangerous to credit the cheques to any but a 

' [1919] I K.B. 678. 

" (1915)/ 31 T.L.R. 4 ^<j. 
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trust account. When the cheques are made payable 
to the trustee without designation as such, the bank 
obviously cannot be expected to make inquiries, 
unless possibly it is known to the manager that they 
in fact constitute trust funds. 

Carelessness is perhaps most likely to occur at the 
time of the collection, especially in failure to pay due 
attention to the actual terms of the mandate. It is not 
here a case of playing the detective but of a careful 
examination of everything which appears on the front 
and back of the instrument. Each set of circumstances 
produces its own requirements, but several factors of a 
recurrent character may be noticed— 

(a) Endorsements. The most obvious need of all is 
for the bank officer to make sure that the endorsement 
corresponds exactly with the name of the payee or 
endorsee. The rules on this point have already been 
considered,^ and do not call for further discussion. 
Collecting bankers are perhaps inclined to leave this 
matter to the paying bank, but it is clear that they are 
themselves responsible for ascertaining that endorse¬ 
ments are in order. 

ILLUSTRATION. BAVINS v. LONDON AND SOUTH 
WESTERN BANK> 

The plaintiffs were payees of an instrument in the form 
of a cheque but containing a conditional order. It was 
payable to J. Bavins, Jun., and Sims. This was stolen 
and eventually paid into a customer’s account at the 
defendant bank bearing a half illegible endorsement which 
the bank considered to be that of J. Bas ins, Trench, and 
Sims. It was collected and credited to the customer's 
account. 

Held: Assuming that the instrument came within Sect. 
82 of the Act, the defendants had been negligent in not 
detecting that the endorsement was not in the name of 
payee, and were not therefore protected by the section. 

(b) Again, any failure to pay attention to the 
crossings will be negligence. It is very unlikely that a 
banker will try to collect a cheque crossed specially 

* See pp. 77, et seq., ante. 

• [1900] I Q.B. 270. 
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to some other banker than himself, except when he 
acts as agent. The markings “not negotiable” and 
“account payee” however require examination. The 
words “not negotiable” are a warning to holders that 
they take subject to defects of title in their transferors.^ 
It is therefore argued that the banker collecting for 
such person must exercise care. This, however, con¬ 
fuses the position of a collecting with that of a dis¬ 
counting banker. There seems to be no good reason 
for putting upon a collecting banker, who is simply 
acting as an agent, the almost impossible duty of 
investigating titles prior to that of the customer. 
Sect. 82 in effect acknowledges such impossibility, and 
if “not negotiable" cheques were to be taken out of the 
protection which it affords it would be a case of giving 
with one hand and taking away with the other. 

lUUSTRATION. CRUUPLIN r. LONDON JOINT STOCK 
BANK> 

The plaintiff was a stockbroker who employed a clerk 
called Rands. Rands indulged in speculative transactions 
with the plaintiff in the name of a customer Davies, the 
plaintiff being unaware of what was going on. The plaintiff 
signed a number of che([ues made payable to IVavies or 
order and crossed "not negotiable" which Rands took and, 
having forged an endorsement in the name of Davies, had 
them collected by tlie defendants with wdiom he had an 
account. The plaintiff sued the defendants who relied 
upon Sect. 82. It was contended that the defendants 
should not have collected "not negotiable" cheques for 
any person other than the payee without inquiry, and had 
therefore been negligent. 

Held: The defendants had not been negligent in failing 
to make inquiries and were protected by Sect. 82.* 

The words "account payee” or "account payee 
only” or “account John Smith” (the last-named 
formula being most commonly used in bearer instru- 

^ Bills Exchange of Act, 1882, s. 81, and see pp. 53, et seq., ante. 

® (1913), 19 Com. Cas, 69. 

• In G.W.H. V. London and County Sank, [1901] A.C. 414, at p. 
442, Lord Brampton expressed a view contrary to this, but the 
opinion was given in passing and without serious consideration of the 
point involved. It is submitted that the point is clear, unless, of 
course, there are other matters which call for inquiry. 
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ments) are now frequently found upon crossed cheques^ 
The practice of marking crossed cheques in this way 
originated at any rate before 1852,^ but has only 
become common during the present century. Each set 
of words seems to have exactly the same effect, and 
this is to put upon the bank the duty of making a 
careful and satisfactory inquiry before collecting the 
instrument for the account of any person other than 
that of the payee indicated. A failure to observe this 
duty is negligence within Sect. 82, and deprives the 
bank of protection. 

ILLUSTRATION. BEVAN v. NATIONAL BANK» 

The plaintiff carried on a business in the name of 
Malcolm Wade Sc Co., Wade being the manager. A number 
of cheques payable "Malcolm Wade & Co. or order" and 
crossed "account of payees" were received by Wade, 
who endorsed tliem and paid them into his own account 
with the defendants who collected them and credited him 
witli the arnounts. In the resulting action the defendants 
relied on Sect. 82. 

Held'. The words "account payee" were a direction to 
the receiving banker that the drawer desired to pay the 
particular cheque into the bank which kept the account 
of the payee. To disregard a direction of that kind was 
negligence/'* 

As has already been stated/ the effect of these v/ords 
depends entirely on judicial decision, since they are 
nowhere referred to in the Act. The result is from a 
legal point of view very curious, because its effect is to 
enable the drawer to give an effective instruction to 
a banker with whom he is not in contractual relation¬ 
ship. In spite of much adverse criticism*'* there can be 
little doubt that the result is very valuable to the 
general public since it makes possible the sending of 
cheques through the post with a safety almost com¬ 
plete while it does not put an undue strain upon banks. 

^ See Bellamy v. Marjoribanks (1852), 7 Ex. 389. 

* (1900), 23 T.L.R. 65. 

® See also Morison v. London County and Westminster Bank, 
supra, per Lord Reading and House Property Co. of London v. 
London County and Westminster Bank, supra. 

* See above, p. 103, 

* See especially Paget, op. cil.. p. 259. 
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The collection of an "account payee*' cheque for a 
person other than the payee named is only frima facie 
evidence of negligence as it does not conclusively prove 
negligence. It may be rebutted by showing that 
inquiries were made, and that the explanation was 
reasonably satisfactory. In some circumstances indeed 
it may be unreasonable to expect the banker to make 
inquiries, e.g. where he, the collecting banker, is acting 
as clearing agent for another bank from which he has 
received the cheque for collection.^ 

{c) Per pro. and other delegated drawings or endorse¬ 
ments may make inquiry necessary, a matter already 
dealt with at pages 81 and 96 above. 

(d) The actual circumstances at the time of paying 
in for collection might give rise to suspicion. If, for 
example, the first cheque so paid in after the opening 
of the account was a very large one, the banker would 
probably be expected to make inquiries. This matter 
was argued in Commissioners of Taxation v. English, 
Scottish, and Australian Bank,'^ but the sum there 
involved wms £yoo only. 

A historical survey of the cases on negligence in 
connection with Sect. 82 would .show that it is a con¬ 
ception w'hich has been continually expanded until in 
Lloyds Bank v. Savory & Co.^ a position has been reached 
which has caused much difference of judicial opinion as 
well as .serious perturbation among bankers. It is by no 
means certain, how'ever, that the limit of the banker’s 
obligations has been reached, and it would be unwise 
to assume that the categories of negligence discus.sed 
in the foregoing pages exhaust the possibilities. 

In an action founded on negligence, it is a good 
defence for the defendant to show that tlie plaintiff’s 
own negligence was a contributory factor in causing 
the damage complained of. Contributory negligence 

^ Importers Co. v, Westminster Bank, [1927] 2 K.B, 297, where the 
defendants were acting for a foreign banker. It is .submitted that 
all clearing agents are covered by the decision, any other view would, 
in the words of Bankes, L.J., at p. 302 ‘^render this^plass of business 
altogether impossible.” 

* [1920] A.C. 683. * [1933] A.C. 201. 
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has given rise to great difficulties in the law of torts, 
which naturally cannot be discussed here. In any case 
it is very doubtful whether the doctrine can be applied 
to cases coming under Sect. 82. The section makes 
absence of negligence on the part of the banker a 
condition precedent to the protection given, and it 
would not therefore at first sight appear to be material 
that there has been contributory negligence by the 
true owner. It has in fact been doubted whether there 
can be contributory negligence on the part of the true 
owner since he is not in contractual relationship with 
the collecting bank and therefore owes no duty; and 
this may well be so, though it is possible that the duty 
imposed by Sect. 82 might be regarded as reciprocal. 
The true owner’s conduct, however, may have been so 
negligent as to make the conduct of a banker who has 
failed to make inquiries appear reasonable in the cir¬ 
cumstances. It is then not really a question of contri¬ 
butory negligence, but of additional facts which prevent 
prima facie negligence in the banker from actually 
being held to be negligence in the circumstances. 

ILLUSTRATION. MORISON v. LONDON COUNTY AND 
WESTMINSTER BANK^ 

The fraudulent clerk's (Abbot) dealings with his em¬ 
ployer’s cheques extended from May, 1907, to November, 
igii, during which some fifty cheques which he paid into 
liis own account had been collected. The defendants 
contended that if they were liable on the earliest cheques, 
the fact that the plaintiff's bank had paid the cheques 
during 1907 and 1908 without challenge from the plaintiff 
made any inquiry as to the later cheques unnecessary. 

Held : That this contention was correct. Lord Reading, 
L.C.J., stated; "I cannot think that the defendants were 
guilty of negligence in not making inquiries in reference 
to these cheques after their e.xperience of Abbot’s trans¬ 
actions in the preceding two years/’* and Buckley, L.J.. 
“the position after the end of 1907 was such that any 
suspicion which they ought to have had would have been 
lulled to sleep by the action of Morison himself.*” 

^ [1914] 3 K.B. 35G. The facts of the case have been briefly 
given at p. 127, ante. 

* Ibid,, at p. 369. 

■ Ibid., at p. 377. 
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This theory of '‘lulling to sleej)" is however not 
without its difficulties, since if the banker was 
already asleep during the earlier period it is really 
more a case of failure to awaken him than of lulling 
him to sleep. It has not received much favour in later 
cases. ^ 

The extension of the application of the crossed 
cheque sections of the Bills of Exchange Act, 1882, in 
the case of dividend warrants and of instruments falling 
within Sect. 17 of tlie Revenue Act has already been 
discussed.® In the case of open cheques, ordinary bills 
of exchange, promissory notes, and all other instru¬ 
ments not covered by these provisions, whether 
negotiable or not, the banker stands or falls by his 
customer’s title and is liable in conversion if the 
riistonier proves to have no title. 

DISCOUNTER OR AGENT? 

It is now necessary to return to the distinction ShTtiie" 
between the banker collecting as liolder for value and “7 
collecting as agent for his customer. As holder for 
value the banker is, as has already appeared, in the 
position of any other such holder of a negotiable instru¬ 
ment.^ Me may, if lie satisfies Sect. 29 of the Bills of 
Exchange Act, 1882, take a title free of equities, but he 
cannot hold under a forged endorsement. The collect¬ 
ing agent on the other hand does not obtain the advan¬ 
tages of a holder in due course and if his customer's 
title is defective may become liable for conversion. In 
cases of crossed cheques, however, he can seek tlie 
protection of Sect. 82, which is particularly valuable in 
case of forgery. It is therefore of great importance to be 
able to tell in given circumstances in which capacity a 
banker has been acting. It has been laid down in a 

^ Cf. Bank of Montreal v. Dominion Gresham Guarantee Co., [1930] 

A.C. 659, where the defendiiiit's bank issued drafts on the fraudulent 
representations of the plaintiff’.s accountant. They did this over a 
period of .some years without challenge, but the Privy Council 
refused to hold that they had l>een lulled to sleep. This is not, of 
course, a case under s. 82, and see page 122, ante, 

* See p. 119 ante and p. 152 posi. 

" See p. 115. ante. 
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number of cases that this is entirely a question of fact.^ 
It is a question of fact which has given rise to one very 
important controversy in which the matter was 
treated almost as one of law, viz. the dispute associated 
with Capital and Counties Bank v. Gordon^ It had 
long been the usual practice of the banks to credit all 
cheques and bills paid in for collection to the customer's 
account as soon as received and, in the event of failure 
to obtain payment, to make a debit entry for the same 
amount. During the intervening period, the customer 
would normally be allowed to draw on his account 
just as if payment of the instruments in question had 
actually been received: in other words the amount of 
the cheques was advanced to the customer. This 
procedure has very much the appearance of the bank 
acting as holder for value rather than as agent, and an 
opinion to this effect was expressed as early as 1891 by 
Bowen, L.J., in National Bank v. Silke,^ “if a cheque 
is paid to a bank on the footing that the amount may 
at once be drawn upon, and it is drawn upon accord¬ 
ingly, the bank is a holder for value in due course." 

The question may be said to have come to a head in 
the Gordon Case^ 

ILLUSTRATION. CAPITAL AND COUNTIES BANK v. 

GORDON^ 

Gordon was holder for value of various crossed cheques 
payable to his order. His clerk, Jones, forged endorse¬ 
ments to these in Gordon’s name and paid them into his 
(Jones') account Avith the Capital and Counties Bank. His 
account was at once credited- with the amounts of such 
cheques as cash, and he was permitted to draw upon the 
amounts so credited. The cheques were afterwards 
collected. The frauds were discovered, and Gordon sued 
for the recovery of the money. 

Held: The defendants had not received payment for 
Jones, but for themselves, and could not rely on Sect. 82. 

^ McLean v. Clydesdale Banking Co. {1883), 9 App. Cas. 95; Re 
Farrow's Bank, [1923] i Ch. 4I. 

* [1903] A.C. 240. 

* (1891). I Q B. 435 at 439. 

* Infra, 

^ [1903] A.C. 240 
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It is difficult to resist the view that in deciding this 
case the House of Lords intended to lay it down that 
if the value of cheques is credited to the account l)efore 
clearanGe, the inference must be drawn that the banker 
is acting as holder for value* and not as agent, unless 
indeed there be evidence to the contrary such as iniglit 
be provided by an express agreement between two 
parties, but tliis could hardly be regarded as practical 
business. This inference was in fact drawn by the 
House of Lords from nothing more than the fact tliat 
the amounts in question had been credited, and the 
customer had been allowed to draw upon them, before 
clearance; there w^as no shadow of an ex})ress agree¬ 
ment giving him this right. TJiere are nevertheless 
statements in later cases by judges of lower Courts 
wdiich suggest that before the banker c an be treated 
as a holder for value, there must be evidence of a 
“binding agreement” tliat the customer is entitled 
to draw on the amount credited in advance of collec¬ 
tion, and that tlie mere fact that lie has in practice 
been so credited and allowanl to draw is not sufficient 
e’^ddence.® It does not seem to the writer possible to 
reconcile this point of view with the opinions declared 
in the Gordon Case particularly by Lord Macnaghten. 
Whetlier or not tliis question is to be regarded as only 
of academic interest depends on tlie view to be taken 
of an important statute to wliicli reference must now" be 
made. The decision of the House of Lords was Regarded 

* See especiall}^Lord Macnagltien, "It is well settled that if a 
banker before collection credits u customer with the face value for 
cheques paid into his account, the banker becomes holder for value 
of the cheques." 

* Re Farrow's Bank, iiq-3j i Ch. 41, See especially Vndentiood, 
Ltd, V. Barclays Bank, [19 ^4] 2 K.H, 775. p 'r Send ton and Atkin, 
L.JJ,—the latter at p. 805 says "tlie mere fact that the hank in 
their books enter the value of the cheques for colJectjon does not, 
without more, constitute the bank a holder for value, ' Of which 
statement we can only respectfully .say that while it is clearly com¬ 
mon sense, it appears equally clearly to be 11 ally contradictory to the 
opinion of I^ord Macnaghten quoted above. The opinion of I-ord 
Birkenhead in Suiters v. Briggs, [1922] i A,C, 1, noticed at p. nh, 
ante, oiay also be referred to. 5 n?e for the contrary opinion the 
Gilbart licture for 1934, Journal of the Institute of Bankers, Vol. 55, 
pp. 193-9, where the Gordon Case is regarded as limiicd to its facts. 
If this be so the Act of 1906 was passed under a misapprehension. 
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ais sufficiently serious to call for legislation, viz. the 
Crossed Cheques Act of 1906. This statute is a very in¬ 
teresting example of legislation passed with the object of 
remedying what was felt to be a judicial mistake. 

THE CROSSED CHEQUES ACT, 1906 

The Bills of Exchange (Crossed Cheques) Act, 1906,^ 
to give it its full title, enacts by Sect, i, its operative 
section, that: “a banker receives payment of a crossed 
cheque for a customer within the meaning of Sect. 82 
of the Bills of Exchange Act, 1882, notwithstanding 
that he credits his customer's account with the amount 
of the cheque before receiving payment thereof.” 

This section, thought at the time to be so important, 
has never received more than incidental consideration 
by the Courts and its meaning has for the most part 
been taken for granted by writers on the subject. 
It is open to serious question, however, whether the 
objective which the promoters probably had in view, 
viz. to destroy the effect of the Gordon Case, was 
achieved. The most obvious, if a somewhat narrow 
interpretation of the section, appears to be that the 
mere fact of the customer's account being credited 
before collection is not to be regarded as evidence that 
the banker is a holder for value of the cheque in 
question. But if other evidence is forthcoming from 
which the necessary inference can or should be drawn, 
there is nothing in the section which forbids its use. 
Now it is clear that in the Gordon Case great importance 
was attached to the fact that the customer had in 
practice been allowed to draw upon the amount so 
credited. As controversy is unlikely to arise except in 
cases where the customer has been allowed to draw, 
it would appear that on this interpretation bankers 
would seldom be able to derive protection from this 
statute. It may be contended that since a customer is 
prima facie always entitled to draw upon the account 
to the extent that it is in credit, the fact that he does 
so does not really carry the matter any further, and 
‘ 5 & 6 Edw. VII, c. 17. 
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that the words of the section are therefore wide 
enough. In the absence of a decision* it is not possible 
to say what is the true position,^ 

DUTIES OF COLLECTING BANKER 

Like any other agent a collecting banker is under the 
duty of carrying out his task with reasonable skill and 
diligence, and taking all the steps needful for the 
safeguarding of his principal's interests. Due diligence 
is important in most operations connected with bills 
and notes because rights are easily lost by delay, e.g. 
against endorsers. The rules as to presentment for PwM«tiattit 
acceptance are contained in Sects. 39^40 of the Bills 
of Exchange Act, 1882, and for payment in Sect. 45, 
the details of which need not be set out here. Normally 
only bills payable after sight need be presented for 
acceptance, but failure to present when necessary 
discharges the drawer and endorsers.* The principal 
difficulties as to time of presentment for payment arise 
in connection with instruments payable on demand, 
and as to this there appears to be no material difference 
between an ordinary bill and a cheque.* In each case 
presentment must be made within a reasonable time 
of the issue, and the question of what is a reasonable 
time in the circumstances depends on the "nature of 
the instrument, the usage of trade and of bankers, and 
the facts of the particular case."* According to 
Chalmers, this section introduces a new and less rigor¬ 
ous measure of reasonable time than that existing at 
Common Law.* It is conceived, however, that the 
Common Law rules indicate what will normally be 
regarded as reasonable. They are stated in detail by 
Chalmers,® and may be summarised as follows— 


^ In Hart's view, op. c\t., p. 635, the banker is covered by the 
Act, notwithstanding h*^ has become a holder for value, provided 
"he is in reality . . . acting as a collecting banker.*' But surely 
this begs the question. 

■ Bills of Exchange Act, 1882, s, 40 (2). 

• As to cheques, see Bills of Exchange Act, s. 74 (2), 

• Ibid. 

• Op. cit., p. 293. 

• Op. cit., p. 293-4, 
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(1) Where the person receiving the cheque and the 
paying banker are in the same town, the cheque must 
be presented on the day after its receipt. 

(2) When the person receiving the cheque and the 
paying banker are in different towns, the cheque must 
be forwarded to the agent who is to collect it on the 
day after it is received so that it may be presented 
(or where necessary reforwarded) on the day after 
receipt. 

It appears from these rules that action whether of 
presentment or forwarding must normally be taken on 
the day after the instrument is received, and this 
would be so whether it is an ordinary bill of exchange 
or a cheque. If the payee or holder, however, instead 
of taking the necessary steps himself, employs his 
banker to take them for him, the question arises as to 
whether he is entitled to an extra day. This has not 
been decided, but it does not greatly concern the 
banker provided he has himself taken action on the 
day after the receipt of the instrument. Normally 
presentment is effected through the Clearing House 
and the times for the different clearings taking place at 
that institution are arranged so as to suit the con¬ 
venience of banks and their branches doing business 
at a distance from the City of London. The custom 
is for the collecting bank to send the cheques to the 
Clearing House on the same day as it receives them, 
and subject to the provisions of the Act just cited this 
would appear to be its duty. Presentment may, how¬ 
ever, be made direct, as for example by post.^ Failure 
by a collecting banker to present at the proper time 
will make him liable for any loss sustained by the 
customer thereby. This might happen in one or other 
of these ways— 

(a) The acceptor of the bill or the drawer of the 
cheque might become insolvent and the instrument be 
dishonoured. If it then appears that it would have 
been paid if presented at the proper time, the banker 
will be liable. 

1 S. 45 (8) and Prideaux v. Criddle (1869), L.R. 4 Q.B. 453, at p. 461. 
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(6) The acceptor or drawer may be insolvent all the 
time but the banker’s failure to present may have 
discharged endorsers (and, in the case of a bill of 
exchange, the drawer) from their obligations. 

(c) In the case of a cheque, the drawer s bank may 
become insolvent during the interval, whereupon the 
drawer suffers damage in that his balance is no longer 
fully available to meet the cheque. The holder will 
lose to this extent,^ and be entitled to recover the 
difference from his banker. 

If on presentment the instrument is dishonoured, JuSSJo* 
notice of dishonour must be given to the parties 
secondarily liable, i.e. endorsers and the drawer in 
case of an ordinary bill of exchange, otherwise they 
will be discharged,* and the banker who has failed to 
give the necessary notice either to other parties or to 
his principaP will become liable to his customer for 
any loss sustained thereby. The rules as to giving 
notice of dishonour are given in Sect. 49 of the Bills 
of Exchange Act and it is unnecessary to repeat them 
here. Siibsect. 13, however, which deals expressly 
with the position of agents, must be noticed. It gives 
the agent in whose hands the bill has been dishonoured 
the option of either himself giving notice of dishonour 
or of giving notice of what has happened to his prin¬ 
cipal, who must thereupon give the necessary notices 
himself, and is granted additional time in which to do 
so. From the point of view of the agent the latter 
is obviously the easiest and safest course, for as a rule 
he will not know the addresses of the endorsers, and is 
excused compliance with the rules of Sect. 49 except in 
so far as they can be considered to apply to the notice 
given by the agent to his principal. The practice is to re¬ 
turn the dishonoured cheque to the customer,^ and this 
would appear to be ample notice to enable him to act. 

^ See Bills ot Exchange Act, s. 74 (i). 

• See ibid., s. 48. 

• See below. 

• Cf. s. 49 (6), but it may be doubted whether this subsection was 
intended to apply to such a case, as Paget points out it does not cover 
all the possibilities. See op. cit,, p. 292. 
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If the collecting banker has to employ a correspond¬ 
ent or sub-agent to act for him, he is responsible to the 
customer for any neglects or defaults on his part. 
But it is doubtful if there is any duty in the absence of 
an account. Moreover, the receipt of the money by the 
correspondent is the equivalent of receipt by his 
principal, and if he become insolvent before he has paid 
it over the principal remains liable to his customer, 

ILLUSTRATION. MACKERSY v. RAMSAYS* 

I'he plaintiff had an account with the defendants, 
bankers, and sent them a bill of exchange for ^^loo drawn 
on one, Clelland, in Calcutta. The defendants sent this 
bill to Coiitts & Co. for them to send it to their Calcutta 
correspondents, which was done, and the instrument duly 
presented and the amount received. The correspondents 
then failed, with the result that the defendants never 
got the money, and refused to credit it to the plaintiff's 
account. 

Held: The defendants were liable. Since the money had 
been received by their agents, it must be taken to have 
been received by them. 

If the banker discounts the instrument and becomes 
holder for value, he must in practice equally carry out 
the formalities of presentment and of giving nc^tice of 
dishonour, but in case of failure the loss, if ^ will 
be upon his own head. to 

* (1843) 9 Cl. & F. 8 : 3 . " ♦' 



CHAPTER VII 

OTHER INSTRUMENTS USED IN BANKINO 

It is proposed in this chapter to discuss the legal 
position of bankers in relation to a number of negotiable 
and similar instruments with which they have to, deal 
in the course of business. 


BILLS OF EXCHANGE 

Bankers may become interested in bills (and in 
others of tlie instruments discussed in this chapter) 
in a variety of ways but principally— 

(A) As holders of bills w’hich they discount for 
customers or others, 

(B) In connection with bills entrusted to them for 
collection by customers. 

The position under these two heads is exactly the 
same as in connection with cheques and the distinction 
has already been discussed. 

(C) As their customers' agents to pay bills domiciled, 
i.e. accepted payable, at the bank. 

It is not considered part of the general duty of a 
banker to pay such bills even if the customer's account 
is in credit unless he has agreed to do so; but a course 
of business may exist which places him under the 
obligation. The making of a bill payable at the bank 
is the equivalent of an instruction to pay it, and the 
banker may therefore, if he chooses, make payment 
and. debit the customer's account with the amount. 

In paying such bills, the bank is under the same duty 
to take care as in the case of cheques. The overdue 
bill would appear to be the equivalent of a stale cheque, 
and it is generally considered that while the banker is 
entitled to pay up to the six years period of limitation, 

M3 
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subject, of course, to the authority not having been 
terminated, he should as a matter of practice first 
obtain the customer’s authorisation.^ 

Forjems The real difficulty, however, arises from forgery. 

The forgery of the customer’s acceptance gives rise to 
exactly the same position as a forgery of his signature 
to a cheque. The bank must recognise this signature 
at its peril; similarly with other material alterations, 
such as that of the amount of the sum payable. A 
• question may arise as to whether the customer is under 
any duty to the bank to exercise care that the instru¬ 
ment is not in such a state that it can easily be altered 
before presentation for payment, i.e. as to whether the 
McMillan Case applies to payment by a bank of a 
domiciled bill. This decision does not apply to accept¬ 
ances,^ but this does not assist in the elucidation of the 
position of the bank. The answer to the question is 
not easy, because, of course the acceptor, unlike the 
drawer of a cheque, is not responsible for the original 
drawing of the instrument. The drawee, however, 
need not accept any instrument which exposes him 
to danger, and if he is relying upon his bank to pay, 
it is submitted that he must either advise them of the 
amount (the normal course) or see that they are not 
endangered by the form of the instrument.^ The bank 
on making payment are acting as their customer's 
agent and would appear to be entitled to protection 
and indemnity from their customer. 

The main danger to the bank lies in the possibility 
of the holder having no title, owing to the forgery oi 
one of the endorsements upon which that title depends. 
In such a case there is no authority to pay such a 
person and the bank cannot debit their customer with 
the amount. 

' an Banking Practice. 9th Ed., p. 69, Q. 211. 

■ Scholfield V. Londesbarough, [1896] A.C, 514. 

• Lord Halsbury in Bank of England v. Vagliano, [1891] A.C. 107, 
at p. 114, says '‘a principal who has misled his agent into doinf 
something on his behalf which the agent has honestly done wouk 
not be entitled to claim against the agent in respect of the act sc 
done.” 
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miTBIRAIlOir. BOBABTS TUCKER' 

No protection similar to that in connection with 
payment of cheques is conferred upon bankers paying 
domiciled bills either by the Bills of Exchange Act 
or any other statute. There are two cases however, 
where the banker may escape liability— 

(i) When the forged endorsement can be disregarded 
because the payee was fictitious or non-existing and 
the bill can therefore be treated as payable to bearer.® 
The famous case Bank of England v. VagUano^ is an 
example of this exceptional case. 

ILLUSTRATION. BANK OF ENGLAND r. VAGLIANO* 

The plaintiff, Vagliano, had in his employment a cl?rk 
who forged a bill of exchange, making one, Vucina, the 
drawer: his employer, the plaintiff, the drawee; and 
Petrides & Co., the paj^ees. Both Vucina and Petrides & 
Co, were persons with whom the plaintiff had business 
relations, and he accepted the instrument payable at his 
bankers when it was put before him by the fraudulent 
clerk. The latter tlien forged an endorsement in the name 
of Petrides & Co., and presented the instrument and 
obtained payment from the defendant bank who debited 
the plaintiff's account with the amount 
Held: The payee was fictitious; the bill was payable 
to bearer; tlie endorsement could be disregarded; and the 
account was properly debited. 


(ii) When the customer is estopped from denying 
the authenticity of the endorsement. This is likely 
to be even rarer in practice than the other case. 

ILLUSTRATION. BANK OF ENGLAND VAGLIANO' 

The instrument placed before Vagliano by the clerk for 
acceptance w^as a forgery throughout. By accepting it 
payable at his bank, however, Vagliano represented it to 
be genuine. On the faith of that representation, the Bank 
paid it. V'agliano wa.s therefore estopped from denying 
its authority. 

Per Lord Selboriie, at p. 124: "I think that a repre¬ 
sentation made directly to the banker by the customer 

' (1851) 16 Q. B. 560. See Chapter V, p, 80 , ante, where the facts 
are digested. 

* Bills of Exchange Act, 1882, s. 7 (3) 

• [1891] A.C. 107. 
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upon a material point, untrue in fact (though believed by 
the person who made it to be true) and on which the banker 
acted by paying money which he would not otherwise have 
paid ought also to be an answer. If the bank acted upon 
such a representation in good faith and according to the 
ordinary course of business, and a loss has in consequence 
occurred which would not have happened if the representa¬ 
tion had been true, I think that is a loss which the customer 
and not the bank ought to bear." 

When the payment of a bill by the bank is improper 
owing to forged endorsement, the instrument must be 
treated as if it had never been paid, and the true owner 
on recovering it will be entitled to payment, so the 
bank on behalf of their customer, the acceptor, will 
have to pay again. Alternatively, the true owner 
could claim that there had been a conversion by the 
bank of his property in the instrument. On the other 
hand, the bank may be entitled to recover.the money 
paid away in the first instance from the holder to 
whom they made payment, on the ground that it was 
paid under a mistake of fact. There are two possible 
cases— 

(i) That the person who received the money was 
himself guilty of the fraud, or at any rate did not hold 
bona fide, or under a reasonable claim of right. From 
such a person the paying bank may recover.^ 

ILLUSTRATION. KENDAL r. WOOD^ 

The plaintiff’s partner induced the defendant with whom 
the firm had dealings to apply ;(iooo of the partnership 
money which was in the defendant's hands to the liquida¬ 
tion of a private debt. Upon the dissolution of the part¬ 
nership there appeared to be owing to the defendant from 
the partnership £5000, and the plaintiff accepted the 
defendant's bills for this amount, and afterwards paid 
them. Having discovered the facts as to the £1000, he 
claimed that this should have been deducted, and that he 
was entitled to recover such sum. 

Held: The bills had been accepted and paid in mistake 
of fact, and the amount was therefore recoverable. 

(ii) The receiver of the money may have acted bona 

^ (1871), L.R. 6 Ex. 243; cf. also Martin v. Morgan (1819), 3 
Moore, C.P. 635. 



OTHER INSTRUMENTS' BANKING I47 

yJifo and innocently. From such a person the pa3diig 
bank can also recover, but only provided his position 
vis-A-vis other parties to the bill has not in the mean¬ 
time been prejudiced by the delay in discovering and 
notifying him of the mistake, or (it seems) if there has 
been undue delay in correcting the mistake.^ 

ILLtJSTBATION. IMPEBIAL BANK OF CANADA v. BANK 
OF HAMILTON* 

The Bank of Hamilton had paid to the Bank of Canada 
the amount of a fraudulently raised cheque, and in these 
proceedings sued to recover the amount as having been 
paid in mistake of fact. The forgery had been discovered, 
and the demand for repayment made the day after pay¬ 
ment. The demand was refused on the ground {inter alia) 
that it should have been made not later than the day when 
payment was made. 

Held: That the plaintiffs were entitled to recover. The 
requirement that demand for repayment should be made 
at once applies only to instruments, like bills of exchange, 
where there are parties entitled to notice of dishonour. 

It is particularly important that the holder of a bill 
should know exactly what his position is at the time 
when he presents for payment since his rights against 
previous parties may crystallise at that time, aad if he 
receives payment when it should have been refused 
he may be deprived of the opportunity of suing some 
party whose endorsement is subsequent to the forgery 
and who becomes insolvent before the mistake is 
discovered. 

It is suggested by Chalmers that it is also a condition 
of the bank’s right to recover in the latter case that 
there should have been no negligence in the payment.® 

There does not appear to be authority for this propo¬ 
sition, which must be considered doubtful. The cases 
cited by Chalmers do not substantiate his proposition. 

Bills may come into the possession of the bank by ** 

' London and River Plate Bank v. Bank of Liverpool, [1896] i Q.B. 7. 

This case has been criticised—the period between payment and dis¬ 
covery of forgery was six weeks, and the acceptor failed to recover 
his money. 

* [1903] A.C. 49. There does not appear to be any reported case 
of recovery of money paid on a forged endorsement. 

■ Op. cit., p. 242. 
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way of pledge or lien, a topic which can best be studied 
in connection with securities for advances.^ 

PROMISSORY NOTES 

These instruments may be dealt with by banks in 
exactly the same way as bills, viz. by discount, collec¬ 
tion, payment of domiciled notes, or security. Part 
IV of the Bills of Exchange Act, 1882, which relates 
specifically to notes must, of course, be borne in mind. 
A note made payable in a particular place must be 
presented for payment at that place in order to render 
the maker liable,^ while an acceptance of a bill to pay 
at a particular place is a general acceptance unless it 
expressly states that the bill is to be paid there only 
and not elsewhere.^ 

CONDITIONAL ORDERS ON BANKERS 

See Chapter IV, page 33, ante. 

DIVIDEND WARRANTS 

The term “dividend*' is usually used to denote the 
sum payable by a trading company to one of its mem¬ 
bers as his share of the profits. As soon as declared, 
the dividend becomes a debt due from the company 
to the shareholder. Such debts are usually paid by 
a warrant or order on the company's bank. 

This dividend-warrant is often drawn in the form of 
a cheque and, if so, the considerations already dis¬ 
cussed in detail in connection with cheques apply, if 
not “it must stand on its own footing“-iieiis Paget 
says.^ Special usages relating to divider-^i warrants 
and the endorsement thereof are expressly preserved.® 
This might justify a divergence in the law between 
cheques and dividend warrants, but so far as the writer 
is aware no such divergence exists except in one case, 
viz. that there appears to be a practice to pay a divi¬ 
dend warrant drawn payable to the order of two or 

See Chapter XI, post. 

Bills of Exchange Act, 1882, s. 87 (i). 

Ibid., s, 19 {2) (c). 

Op. cit., 136. 

Bills of Exchange Act, 18S2. s. 97 (3) {d). 
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more persons on the endorsement of any one of them.^ 
Should, however, the order in a dividend warrant be 
qualified by a requirement that the payee shall sign 
a receipt form appearing on the warrant or by some 
other condition of the type discussed in the chapter on 
cheques,* such an instrument, as is there pointed 
out, may fail to qualify as a bill of exchange and 
the provisions of the Act will not applj^ except in 
so far as they are the law by mercantile custom as 
opposed to statute.® The legal position of the banker 
in his handling of such instruments is far from clear. 
Prima facie it is less satisfactory than that which 
exists in the case of cheques, since the special protec¬ 
tions which w e have already discussed under “ Cheques ” 
exist onl}^ by virtue of the statute. To a limited extent, 
however, the statutory protections may apply to 
dividend warrants,** though the dangers attending tlieir 
use are perhaps not sufficiently great to cause the banks 
to insist on the use of modified forms of cheques for 
payments of tliese warrants. 

The position may be safeguarded in the following 
ways— 

(i) By crossing the instruments, as is commonly 
done. In such cases the sections of the Bills of Ex¬ 
change Act relating to crossed cheques are expressly 
applied to them by Sect. 95 of that Act. It is to 
the advantage of everybody concerned that these 
instruments should be crossed, .since paying bank, 
collecting bank, and drawer thereby obtain the valu¬ 
able privileges already discussed. Sect. 60 relating 
to forged endorsement will not apply to protect paying 
banks but as we have .seen the provisions of Sect. 80 
appear to give an equally wide protection in the ca.se 
of crossed cheques, and therefore of crossed dividend 
warrants.® 

As to existence of this see Paget, op. cit., p. 137, 

See Chapter IV, p. 38, ante. 

S. 97 (3) {d). A contrary view (sec Chalmers, op. lit., p. 382) 
ms to be unfounded. 

Goodwin v. Robaris (1875), L.R. 10 Ex. 337, at p. 354. 

See Chapter V, p. 85, ante. 
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(ii) The crossing may be supplemented by the words 
“not negotiable” or “a/c payee" with the same result 
it is submitted as in the case of cheques. This state¬ 
ment, however, begs the question whether a dividend 
warrant not in the form of a cheque is in fact negotiable. 
If it is not negotiable, there is no need so to mark it 
since the transferee could clearly obtain no better 
title than his transferor. In an early case Partridge v. 
Bank of England} it was held that a dividend warrant 
payable neither to order nor to bearer could not be 
negotiable by custom on the ground that it was not 
negotiable on its face. This reasoning was expressly 
overruled by the Bills of Exchange Act, 1882, in cases 
of bills and notes,^ and it is doubtful if it would now 
be accepted, especially in view of Goodwin v. Robarts.^ 
Even so, however, the decision turns upon the absence 
of the words “or order" and not upon any intrinsic 
lack of negotiability in dividend warrants. In Gordon v. 
London City and Midland Bank} Collins, M.R., 
expressed the view that instruments in this form are 
not negotiable. But the question was not really argued. 
These instruments are often treated as negotiable, and 
there is eminent opinion in favour of the view that 
they are in fact negotiable instruments, unless drawn 
in such a form as to prevent negotiability attaching.^ 
Hoidera (iu) If wc are right in considering such warrants to 

be negotiable, the position of banks as holders of these 
instruments is the same as in cases of any other nego¬ 
tiable security. They should, however, consider the 
form in which the instrument is drawn carefully in case 
it contains expressions restricting negotiability. As to 
collection, the position here appears exactly the same 
as in the case of cheques. If the instrument is crossed, 
Sect. 82 gives protection in the event of the customer 
having no title: if uncrossed there will be liability 
in conversion. There may, however, be a question 

(1846), 9 Q.B. 396. 

S. 8 (4) of the Bills of Exchange Act, 1882. 

(1875) L.R. 10 Ex. 337 at p. 354. 

[1902] I K.B. 242. 

Paget, op, cit., p. 139, 
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whether the Bills of Exchange (Crossed Cheques) Act, 
1906, applies to dividend warrants, as it mentions 
crossed cheques only, It is submitted that by reason 
of Sect. 95 of the 1882 Act the expression “crossed 
cheques" includes dividend warrants. Since dividend 
warrants and interest warrants (see below) are usually 
sent out at regular intervals to the payees, it may be 
a convenience to the latter that they should be sent 
directly to the customer’s bank for collection. The 
banks are willing to, and often do, perform this addi¬ 
tional service. It entails, however, that the bank 
should give necessary discharge of the instruments and 
this requires a formal authorisation by the customer. 
Certificates of payment of income tax on the siun 
paid by means of the warrant ate conunonly attached 
thereto and these are detached and forwarded to the 
customer with his pass book and statement of account. 
The payment of dividend warrants or taking them as a 
security does not call for any special treatment. 

INTEREST WARRANTS 

Interest on government and municipal stocks and 
on the debentures which are often issued by limited 
companies is usually paid by means of warrants which 
are similar in foiin to^ dividend warrants. Interest 
which is payable, usually at a fixed rate, on borrowed 
money is legally entirely different from dividends which 
are money earned by capital employed at risk in 
business. The distinction is commonly ignored by 
non-lawyers and interest warrants are often referred 
to as dividend warrants, e.g. the warrants issued by 
the Bank of England in respect of war loan were headed 
“Dividend Warrants." This gives rise to at least two 
difficulties. The first is as to whether Sects. 95 and 97 
(d) of the Bills of Exchange Act apply to such warrants. 
With one important and doubtful exception, it is 
suggested that they cannot do so, on the ground that 
the proper legal construction must be given to the 
word “interest." In connection with interest on the 
National Debt, however, the faulty use of words 


InterMt 

wmsuti 



dividend warrant” when “interest warrant” is meant 
appears to be justified by the National Debt (Conver¬ 
sion) Act, 1888, Sect. 30 (5), and the subsections re¬ 
ferred to have therefore been held to apply to warrants 
issued for payment of war loan.^ The matter is perhaps 
not of great importance since even if the crossed cheque 
sections of the Act are not applied to such warrants 
by Sect. 95 they are applied by Sect. 17 of the Revenue 
Act, 1883, which extends them “to any document 
issued by a customer of any banker, and intended to 
enable any person or body corporate to obtain pay¬ 
ment from such banker of the sum mentioned in such 
document, and shall so extend in like manner as if 
such document were a cheque.” 

question whether Sect. 97 (3) (d) which preserves 
usages relating to dividend warrants applies to interest 
warrants is perhaps more important. The usual form 
of interest warrant is a cheque and therefore if, as is 
submitted, the term “dividend warrant” does not, 
generally speaking, include interest warrants, endorse¬ 
ments to be in order require to be made as in the case of 
cheques. The usage already noticed as existing in 
the case of dividend warrants * in case of interest 
warrants which are in fact cheques would appear to 
-offend against the requirements of the Act.® If, as is 
common in the case of trusts, warrants payable to 
several payees are being handled, an authority should 
be lodged with the collecting bank to collect on the 
signature of one of the payees, but even so care must be 
taken not to credit the proceeds to his private account, 
as the protection of Sect. 82 might thereby be lost. 

BANKERS' DRAFTS 

A banker’s draft is a draft drawn by a branch on the 
- head office or on another branch. It is not a cheque,^ 

* SHngsby v, Westminster Bank, [1931] i K.B. 173. 

* See above p. 84. 

‘ S. 32 (3) which requires that if there are two or more payees all 
must endorse unless the one endorsing has authority to endorse for 
the others. 

* See Chapter IV, p. 41, ante. 



OTHER INSHRUMEKtS USEI) IN BANKING t 5 $ 

bitt ^nce these instruments are commonly crossed and 
as the crossed cheques sections of the Bills of Exchange 
Act now apply, they do not require special discussion,^ 
save on one point, which has dready been dealt with, 
vix. whether a foreign draft is covered by Sect. 19 of 
the Stamp Act, 1853.* 

BEARER DEBENTURE BONDS AND 
COUPONS 

Certain tjq^es of borrower for the convenience of 
their lenders undertake to repay the loan either to the 
lender or to anybody whom he may designate. This is 
usually most easily effected by issuing to the lender a 
bond specifying the amount of the loan and interest 
payable thereon and containing an undertaking by 
the borrower to make repayment to the bearer of the 
bond: the bonds being issued for sums in round 
figures. This type of security, known as a bearer 
debenture bond, has the great advantage of enabling 
transfer to be made without any formal execution of 
assignment, or entering in registers. Being in negotiable 
fcim such bonds have for many years been treated in 
the English market as negotiable instruments, a custom 
recognised by the Courts in the case of foreign bearer 
bonds in 1875,® and English bearer bonds in 1898.* 
Industrial securities are frequently now issued in the 
same form, particularly where holdings are inter¬ 
national in character as in several of the big oil com¬ 
panies. Such instruments must naturally be negotiable 
on their face, for business usage cannot confer negoti¬ 
ability. Bankers are principally concerned with this 
type of instrument as security for loans.^ The ordinary 
method of paying interest or dividends by warrant 
cannot be employed in this type of case; the owner 
for the time being, i.e. the bearer of the security, must 

^ See above, pp. 99, et seq., ante. 

* See Chapter V, p. 88, ante. 

■ Godwin V. Robarts (1875), L.R. 10 Ex. 337. 

* Bechuanaland Exploration Co. v. London Trading Bank, [1898] , 
2 Q.B, 658; Edelstein v. Schuler, [1902] 2 K.B. 144. 

* See Chapter XI. 
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be left to claim his money. Prima facie, this means 
proving his interest by production of the bond on 
each occasion. Frequent handhng of a bearer instru¬ 
ment is risky, and machinery has therefore been 
provided in the form of sheets of coupons attached to 
each bond or debenture. The latter are issued with 
serial nmnbers so that each coupon on a sheet will bear 
the serial number and in addition will have its own 
number indicating the order in which it is to be pre¬ 
sented for payment, e.g. No. 9304 Coupon 6. When the 
time comes for payment of Coupon 6, it is detached 
from the sheet and presented for payment. These 
coupons are freely transferred after becoming due for 
payment and it may be that they are negotiable, 
though there is no decision on this point. Banks 
frequently undertake the service of collecting these 
coupons for their customers.^ They can also hold 
them by way of security and would appear to be quite 
safe in buying them as soon as they are due for pay¬ 
ment provided the relative bond or debenture is 
produced at the time. They are not likely to do so 
very much in practice. 

ORDERS BY LOCAL AUTHORITIES 

Local authorities such as city or district councils* 
are not permitted to have bank accounts, but do their 
financial business through treasurers. The treasurer, 
who may or may not be a bank official, has an account 
at a bank out of which the local authority in fact makes 
payment. Payments are made by means of orders on 
the treasurer. When the treasurer is a bank official, 
or if he is an honorary officer, the order is drawn upon 
him and made payable at the bank where the account 
is kept. It is drawn in the form of a cheque but gener¬ 
ally has a receipt form attached which must be signed 
and be of the type already discussed.® This instrument 
is then presented by the payee or holder at the bank 

^ See p. 114, anU. 

* As we shall see, pp. 192, $i sag., post, 

• See p. '^8, anta. 
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on which it is drawn and |)aid in the ordinary way, 
or collected on his behalf by his own bank. When the 
authority has a paid treasurer, the practice appears to 
be for the proper officer within the council to issue an 
instruction to the treasurer to pay £X to CD, the 
payee. The treasurer thereupon issues his own mandate 
to the bank to pay the amount; this also being in 
the form of a cheque, but with the usual receipt 
clause. 

The former type of instrument does not, even if there tiwy 
be no difficulty about a receipt clause, fall within the 
definition of a cheque since it is not drawn on a banker; 
nor is it within Sect. 19 of the Stamp Act, 1853—it is 
in some respects like a domiciled bill. It is clearly a 
bill of exchange and therefore negotiable. If it is not 
a cheque, neither Sect. 60 nor the crossed cheque sec¬ 
tions of the Bills of Exchange Act can apply to it. As we 
shall see, however, when discussing this type of account, 
the Courts have tended to look at the reality of the 
situation and find on the facts that the account was 
the account of the local authority. In such a case, it 
has been held that the bank paying such an order on 
a forged endorsement are entitled to plead Sect. 60.' 

The question whether such an instrument can be 
effectively crossed depends on the considerations dis- cnminyi 
cussed already, viz. as to whether instruments can be 
crossed otherwise than under the Statutes.* 

Secondly, is the order intended to enable a person to 
obtain payment from a banker? Again, technically 
the payee is to obtain payment from the treasurer 
though actually from the banker. 

Technically speaking, these matters may be regarded 
as of little importance to paying bankers. The treas¬ 
urer, not the bank, pays the holder of the order and 
does so by his own cheque on the bank, which will be 
in order. Actually, however, since the nomination by 

1 See Chapter IX. pp. 193, et seg., post, and Halifax Union v. 
Wheelwright illustrated there. 

* See p. 54, and Guardians of St. fohn, Hampstead y. Barclays Bank 
(1923). 39 T.L.R. 229, for an example of such a crossing being as¬ 
sumed to be in order. 
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the bank of one of their servants to be treasurer is 
simply a method of obtaining the authority's account, 
the treasurer's position, if he pays on a forged endorse¬ 
ment, is of importance since his employers will pre¬ 
sumably shoulder his responsibility. There appears to 
be no statutory protection for the treasurer in such a 
case, but the decisions referred to already indicate that 
the Courts usually look at the substance of the trans¬ 
action, and place responsibility on the banker. Vts-d- 
vis the true owner of an instrument of this type which 
has been stolen, and cashed with the treasurer under 
a forged endorsement, the treasurer would appear to 
be liable in conversion. Where the account is held to be 
in fact that of the treasurer,^ the instrument certainly 
cannot be treated as a cheque, and cannot come within 
either Sect. 19 of the Stamp Act, 1853, not being drawn 
upon a banker, nor within Sect. 17 of the Revenue Act, 
1883, not being issued by a customer of a banker. The 
banker who pays such an instrument to a person not 
entitled appears to be in the same position as when he 
pays a domiciled bill upon a forged endorsement,^ i.e. 
he could not debit the treasurer, nor could the treasurer 
as servant of the authority properly agree to accept the 
debit. The payee named, or other true owner of the 
instrument, would have an action against the banker 
for conversion.® 

A collecting banker, however, would not appear to be 
protected in the event of endorsements being forged, 
unless Sect. 17 of the Revenue Act, 1883, applies, and 
then only in the event of the instrument having been 
crossed. 

With the increased business of the local authorities 
and their growing size, the practice of appointing a 
bank officer as treasurer seems to be giving way to that 
of appointing whole-time official treasurers- This will 
have an important effect in regularising an anomalous 
position. 

^ Cf. Cosjord Union v. Grimwade (1892). 8 T.L.R. 775. 

• See above, p. 85. 

* But see Paget to the contraxy, op. ci 7 ., p. 143. 



tJSEt) IN BANKING '' '?. XS 7 " 

MONEY ORDERS AND POSTAL ORDERS 

These are orders drawn on the Postmaster-General 
or on the Postmaster at a particular branch post office, 
ordering the payment of a specified sum of money to 
the person indicated therein: the former being used 
for higher denominations, the latter only for sums up 
to twenty-one shillings. They are issued under the 
provisions of the Post Office Act, 1908, and are not 
negotiable. The difficulties which are found in con¬ 
nection with these instruments from the point of view 
of banking arise almost entirely from collection. They 
are frequently collected for their customers by banks 
and when they are crossed, as is often the case, can 
only be collected through a bank. In this event the 
signature of the payee is not necessary, as the bank 
can sign for him. It is usual, however, to request the 
payee's signature, possibly with the object of avoiding 
conversion should the title prove defective, though it 
may be doubted whether this procedure would have the 
desired result. Being issued and paid by postal officials 
as such, they do not come within the Bills of Exchange 
Act, 1882, nor does Sect. 17 of the Revenue Act, 1883, 
bring them within the crossed cheque sections of that 
Act. The collecting bank had originally no statutory 
protection and was liable to the true owner if it cashed 
the order for somebody not entitled to it. 

ILLUSTRATION. FINE ART SOCIETY UNION BANS OF 
LONDON^ 

The plaintiffs were Qustomers of the defendants. Their 
secretary also had an account with the defendants. He 
received post office orders on his employer's behalf which 
it was his duty to pay into their account. Actually he 
paid them into his own account, and the defendants 
placed their stamp upon them and collected them for him. 

Held: They had been guilty of conversion of the 
plaintiff's property and were liable. 

This position was unfair seeing that an obUgation 
to collect was in effect put on the banks. A degree of 

‘ (1686), 17 Q.B.D. 705, 
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protection has been now afforded by Sect. 25 of the 
Post Office Act, 1908, under which— 

"A,banker collecting a postal order or document 
purporting to be a postal order for any principal shall 
not incur liability to anyone but that principal by 
reason of having received payment of or presented such 
order or document for payment." 

The protection is not confined to cases of collection 
for customers. It will be observed that this section 
applies only to postal orders and not to money orders. 
With regard to these the banker is not protected. 
Moreover, by the Post Office regulations relating to 
money orders,^ the Post Office have the right on 
discovering that a money order paid to a bank was 
irregular, to return it to the bank and deduct the 
amount from any moneys due or to become due to 
the bank.2 

LETTERS OF CREDIT, CIRCULAR NOTES 
AND TRAVELLERS' CHEQUES 

The nature and operation of these instruments is 
explained later,^ It is sufficient here to indicate how 
far they are negotiable. 

The letter of credit is not by its nature negotiable or 
transferable. Drafts drawn under circular letters of 
credit are, however, bills of exchange. 

Circular notes and travellers' cheques, which are 
practically synonymous terms, may be negotiable 
instruments if drawn in the form of cheques. Normally, 
however, they are drawn subject to a condition, such 
as the completion of a second signature or the produc¬ 
tion of a letter of indication,^ and are not therefore 
negotiable. 

^ Money Order Amendment (No. 2) Regs. 1908, No. 118. 

* London and Provincial Bank v. Golding (1918), Journal of the 
Institute of Bankers, Vol. 39, 136. 

* Chapter X, p. 207. 

* Cf. Conjians Quarry Co. v. Parker (1867), L.R. 3 C.P. i. 



CHAPTER VIII 

THE ACCOUNT 

It is obvious that in the normal course of events the 
number of cheques paid and collected by a banker for 
his customer may amount to a considerable number 
during a short period of time. It is necessary, there¬ 
fore, from the point of view of each party that a careful 
account should be kept of all such items, and it is 
perhaps natural that the responsibility for this should 
rest primarily upon the banker. A number of important 
questions arise in banking law which can most con¬ 
veniently be discussed in connection with the account, 
and will therefore be considered in this chapter. 

In the first place, there are two main types of account, 
the current and the deposit, though variations in the 
form of current account are sometimes met with. Tliese 
titles explain themselves—the current account is the 
one on which the customer draws his daily cheques 
and is normally operated continuously: the deposit 
account is in effect a saving account; at any rate for 
the time being, since the customer does not intend to 
make immediate use of money placed to deposit. In 
either case the relationship is that of debtor and creditor. 

In the absence of agreement, it is only on the current 
account that the customer is entitled to draw^ cheques. 
Since the money is at call in this way, it is not the 
general practice for bankers to pay interest on the 
balance of a current account, though some bankers 
even in modem times have done so. This, however, is 
regarded as an unsound policy. In certain parts of the 
country however, notably in the north west, a tradi¬ 
tional practice of paying interest on current accounts 
has been, taken over by the branches of the big banks, 

^ Two exceptional cases where there is such agreement are 
noticed below under Deposit Account. 
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and if this be done an implied term that interest will be 
paid must be read into the contract, and the banker will 
not be entitled to discontinue payment thereof without 
notice. When there is both a current and a deposit 
account, it is an implied term of the contract between 
the parties that money paid in, cheques collected, etc., 
will be credited to the current account unless other 
instructions are expressly given. When overdrafts are 
allowed, they will be on the current account. 

THE DEPOSIT ACCOUNT 

A deposit account normally differs from a current 
account in three particulars: (i) interest is payable on 
the balance; (ii) the loan is not repayable on demand, 
but only on a specified notice (deposits at call or repay¬ 
able at the end of a fixed period, such as six months, are 
also met with); (iii) the loan is only repayable after 
the return of the deposit receipt or deposit book to the 
banker.^ 

(i) The rate of interest payable by the banker may 
be, and in the case of the deposit of a large amount not 
infrequently is, the subject of a special agreement. In 
the absence of this the rate is impliedly agreed at that 
usually paid by the bank, and in London this is nor¬ 
mally 2 per cent under bank rate.* 

(ii) In the usual kind of deposit account the banker 
stipulates for a short period notice of withdrawal, such 
as seven or fourteen days, but in practice repayment is 
often granted on demand. Substantial sums of money 
are often placed on deposit for a fixed period, in which 
case the banker's obligation is to repay at the end of 
that period. The question has been raised whether a 
deposit at call, i.e. repayable on demand, can be drawn 
on by cheque. The affirmative view expressed in 
Hopkins V. AbboW^ by Malins, V.C., is challenged by 
Paget.* 

I Deposit receipts are giving place to deposit books. 

* This is of course the Bank of England's rate for discounting 
approved bills, which is published weekly. 

* (1875). L.R. 19 Eq. 222. 

* Op. cit., p. 87. 
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A deposit receipt, or more usually, a deposit book, 
is handed to the customer at the time when he opens 
his deposit account. The receipt is in some such form 
as— 


.BANK, LTD. 

Not transferable 

No, .. Date . 

£ . ^ . 

Received of. John Smith, Esq. .the sum 

of. X thousand pounds .. 

To be placed to Deposit Account subject to seven djiys notice 
of withdrawal. This receipt to be surrendered on withdrawaJ 
of the whole or any part of the sum deposited. 

For the.Bank Ltd. 

.Manager. 

. Cashier. 

On the reverse side will be printed a form of receipt— 

Received from . Banl: Ltd. 

the sum of IX 
Interest £Y 

£X -f Y) 

Stamp 2d. John Smith. 

These deposit receipts are usually not negotiable or 
indeed not transferable on the face of them. Apart 
from this no usage to treat them as negotiable has ever 
become established.’ The result of this is that a banker 
who pays money from a deposit account to some person 
other than the customer runs a grave risk, even when 
that person produces the deposit receipt bearing the 
customer’s signature to the receipt form and is able 

' Se« Re Dillon, Duffin v. Duffin (1890), 44 Ch.D. 76; Pearce v* 
Creswick (1843), 2 Hare 286; Moore v. Ulster Bank (1877), 11 
I.C.L.R. 512. In the U.S.A. deposit receipts are issued payable to 
bearer, and have become negotiable by usage. 
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to give a reasonable explanation as to how he came to 
present it for payment. 

ILLUSTRATION. PEARCE v, CRESWIOE^ 

A customer of the S. & R. Bank had what was in effect 
a deposit account. In respect of this, the bank issued 
receipts which the customer returned once a year to be 
cancelled; new receipts being issued with last year's 
interest accrued. The customer died, and a stranger 
obtained the receipts, fraudulently endorsed them, and 
obtained payment of the sum due through the N. Bank to 
which the S. & R. Bank gave credit for the amount. The 
executor of the deceased sued the S. & R. Bank through 
C. their representative. The defence was that it was cus¬ 
tomary to pay these receipts when presented through 
another bank. 

Held : The alleged custom could not justify the payment. 

The payment to the wrong person cannot affect the 
banker's liability to his customer which*remains the 
same as if no unauthorised payment had been made; 
unless indeed the customer is estopped from contending 
that he had not authorised the payment. It appears 
that something more than mere negligence by the 
customer is required to found an estoppel. Possibly 
extreme carelessness may eventually be held to do so.* 

ILLUSTRATION. EVANS NATIONAL PROVINCIAL BANE> 

The plaintiff had a deposit account with the defendants, 
and held a deposit receipt by the terms of which the bank 
were accountable to her or to anyone authorised by her 
to receive the same on the production and delivery up of 
the receipt. She parted with it to one, Llbyd, as security 
for a trifling loan, having first of all endorsed it. Lloyd 
subsequently obtained payment of the amount through 
his own bank. 

Held : The plaintiff had not authorised Lloyd to receive 
the money. Her conduct did not estop her from asserting 
this, since the document was on its face a receipt and not 
an authority. 

‘ (1843), 2 Hare 286. 

“ Cf. the doctrine applied in London Joint Stock Bank, Ltd. v. 
McMillan and Another, [1918] A.C. 777, discussed supra, p. 75. See 
also the judgment of Scrutton, L.J., in Greenwood v. Martins Bank, 
[1932] I K.B. 371, supra, p. 76. 

■ (1897). 13 T.L.R. 429. 
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Prima fade, it migHt be thought that a customer 
who has entrusted a deposit receipt to a third party 
should be estopped from den5ring the authority of the 
latter to receive payment, but as the instrument is not 
transferable its delivery is of no effect without an 
assignment.^ The delivery of the receipt, in pursuance 
of an intention to transfer, amounts in equity to an 
assignment,^ and a valid donatio mortis causa may be 
made in the same way.^ An assignment of part of a 
balance on deposit can only be enforced in equity.^ 
According to the general law as to assignment, notice 
should be given to the debtor in such a case, and the 
banker should and ought to wait for such notice. In 
modem times it is not uncommon for the deposit 
receipt to contain a condition that when payment is to 
be made to a third party a cheque must be drawn by 
the depositor in favour of such person. The assignee, 
however, is naturally in no better position than his 
assignor, and is not entitled to receive payment until 
the necessary seven days' notice has been given, and 
the deposit receipt surrendered. 

Ill some cases the deposit receipt is issued with a 
printed form of cheque upon the back instead of a 
receipt form. In re Dillon ® this appears to have been 
regarded as the equivalent of the receipt, in the absence 
of evidence as to the practice of the banks. There 
appears, however, to be no good reason why such an 
instrument, if properly filled up, should not operate as 
an effective mandate to the bank, though the conditions 
of the deposit receipt on its other side would appear to 
prevent the instrument complying with the statutory 
requirements of a bill of exchange.® 


^ The decision of Stuart, V.C., to the contrary in Woodhams v. 
Anglo-Australian Life Assurance Co. (1861), 5 L.T. 628, can only be 
justihed, if it be justifiable at all, on the particular facts of that case. 

■ Be Griffin. [1899] i Ch. 408. 

■ Re Dillon, supra. A donatio mortis causa is a gift made in the 
imminent expectation of death. If the giver survives the gift is 
revoked. 

• Re Steel Wing Co., [1921] i Ch. 349* 

• Supra. 

• Paget, op. cit., pp. 94-5, argues to the contrary, but appears 
to overlook the conditions as to notice and siixTender of receipt. 
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Sect, 103 of the Stamp Act, 1891/ exempts deposit 
receipts from stamp duty; the receipt form, however, 
is not covered by this, and requires the usual two¬ 
penny stamp when the amount is £2 or more. 

The deposit account is usually operated by 
transfer to the current account, where one is kept, 
but this is rather a matter of convenience than of 
necessity.® 


THE PASSBOOK 

It has long been the custom of bankers to keep and 
to render to the customer a detailed account of all 
payments received from or on his behalf and of all 
payments made to him or to his order,® and there can 
be little doubt that it is now their duty to do so. This 
account was, until recently, usually in a small book, 
a sort of ledgerette, called a passbook, which in effect 
contains a copy of the items as they appear in the 
banker's own books. Of recent years this passbook 
has generally been superseded by loose-leaf "state¬ 
ments" which are perforated and intended to be kept 
by the customer in a holder provided for the purpose. 
The legal position would appear to be the same 
whichever method be adopted. 

When the passbook is submitted to the customer it 
contains a statement of account by the banker. If 
the customer agrees to this, it becomes an "account 
stated."^ When there is an "account stated" (some¬ 
times called a "settled account”) between two parties, 
it amounts to an imphed contract that the balance will 
be paid as a lump sum by the party agreed to be in 
debt without reference to the individual items. It is, 
generally speaking, immaterial whether the balance be 
struck after consideration of cross entries, or whether 
the items are all on one side of the account, e.g. all 

^ 54 * 55 Viet, c. 39. 

* Paget, op. oil., perhaps suggests the contrary, but it is* not 
essenti^ that there should be a current account. 

* This was already so in 1816; see Devaynes v. NobU (i8t6), 
1 Mer. 530. 

* Devaynes v. Noble, supra. 
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drawings.^ The **account stated” is really a convenient 
legal fiction which avoids the necessity, if recourse has 
to be had to legal proceedings, of suing upon the indi¬ 
vidual items in the account, and it may be of great 
value where certain items have come within the 
Statute of Limitations. When an account has once 
been stated, the items become merged in the final 
balance, and can no longer be sued upon individually. 

It is always open to a party to the contract, however, 
to show that his consent was vitiated by mistake, 
fraud, or duress, and the account stated tlien falls 
to the ground,^ unless it is a question of unimportant 
errors due to innocent mistakes, and even liere a 
party will be allowed “to surcharge and falsify," i.e. 
to add or “surcharge" the items which he claims 
have been wrongly omitted, and to strike out or 
“falsify” the items which have been erroneously 
inserted. That is to say, in the former case the account 
ceases to be operative, in the latter it operates subject 
to amendments. 

The account rendered in the passbook has, however, Misukesiu 

,, cusiomers 

not uniformly been treated as an account stated, nvour 
The parties are not, in many cases, on an equal rooting, 
for the banker employs servants skilled in this form 
of accountancy, while the customer is very often 
content to rely upon his banker's accuracy until mis¬ 
takes are borne in upon him. Moreover there is usually 
no evidence that the customer agreed to the statement 
beyond the fact that he returned his passbook without 
objection. In the case of mistakes made by the banker 
in his customer’s favour, the rule has been for over a 
hundred years that if the customer act upon them 
bona fide so as to alter his legal position, the banker 
will thereafter be estopped from claiming to have the. 
mistake put right, i.c. he will be treated as if the sum 
which he erroneously credited to the customer was 
in fact due to him. 

^ See per Lord Wright in Bishun Chand v. Led (1934)* 5 ® T.L.R. 

465- 

? See Re Webb, Lambert v. Still, [1894] i Ch. 73, at pp. 83-6. 
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ZLLUSTBATION. HOLLAND v. KANCHE8TEB AND LZVHRpaoT 
DISTRICT BANEINO CO.^ 

The customer's pass book showed a credit balance of ;j(7o. 
This was an error for / 6 o. The customer on the faith of 
this representation drew a cheque for which on pre¬ 
sentation was dishonoured. 

I/e/d.' In an action "by customer for damages for the 
wrongful dishonour of the cheque that the bank was liable. 

The estoppel does not operate until the customer acts 
upon the representation contained in the inaccurate 
account, and up to that time the banker is entitled 
to rectify the error provided he notify the customer 
of his action.^ There is no estoppel in favour of a 
customer who acts upon what he is aware to be a wrong 
entry, even if it was deliberately made by an official 
of the bank—proof of the customer s knowledge may, 
however, be difficult to come by. 

ILLUSTRATION. BRITISH AND NORTH EUROPEAN BANE 
v. ZALZSTEIN» 

The defendant was a customer of the plaintiff bank. At 
a time when his account was overdrawn, the plaintiff's 
manager for his own purposes, and in order to deceive 
auditors, placed ;^2ooo to the credit of the defendant’s 
account from another source. The account was subse¬ 
quently debited with the same sum. The defendant was 
unaware of what had happened until afterwards, when the 
adverse balance was £2^g2. The plaintiffs sued him on 
this overdraft, and he counterclaimed that he was entitled 
to credit for ;^2ooo formerly shown in his account. 

Held: The defendant could not accept the credit without 
the debit; he must take the account as it stood. 

Discussion has centred chiefly on the cases where the 
wrong entries are to the customer's detriment. In the 
English cases so far as they go it does not appear that 
there is any estoppel against a customer who by 
returning his passbook to his banker, whether initialed 
or not, represents that the items are correctly stated.* 


* {1909), 14 Com. Cas. 241, and see also Skyring v. Greenwood 
(1825), 4 B. & C. 281; HoU v. Markham, [1923] i K.B, 504. 

• Holland v. Manchester and Liverpool Banking Co., supra. 

• [1927] 2 K.B. 92. 

* The loose-leaf statements are not intended to be retnmed, so 
that the case for the customer here is stUl stronger. 
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Even if this ^mounts to a representation, which is 
questionable, it is difficult to see how the banker can 
act upon it so as to alter his legal position. In the 
ordinary case, wliich is that of mistaken oniLssion this No estoppel 
is clearly so, and it is unlikely that any banker would 
refuse to correct the item. Tlic point lias, liowever, 
been discussed in relation to a series of forged clieques 
paid by the banker, and tlebited to the customer in 
the passbook. It is clear that as soon as tlie customer 
challenges an item, investigation will be made and tlio 
scheme of forgery discovered. It ha^, tlierefore, been 
argued that the representation tliat tlie items are in 
order, made by the return of the passliook, induces the 
banker to continue paying upon the forgeries. Hiis is 
not really so, the representatio') does not induce him 
to pay, tlioiigb it may lead to liis not discoveiing tlu^ 
forgery or “lull him to sle p.“ A customer vvlio is 
aware that liis cheques have I.) -en forgc‘(l is imdt'i; a 
duty to communicate that knowledge to Iris bank,^ 

An endeavour has been made io put the matter on 
anollicr footing by the contention that tie customer 
who does not examine liis passliook and iliscover the 
errors is gnilty of negligenc(‘, and that tliis uegiigetice 
disentitles him from claiming to have the account 
stated set aside, or surcliarged and falsified.'*^ l^ut Indore 
there can be ncgligeiice in law tliere must be a duty to 
take care. There ajipeais to be no duty on a customer 
to read his passliook, .so tlnit tliere can liardly br* a duty 
to exercise care in doing sr> wlreu la* doe.s rcavl it. 


ILLUSTRATION. CHATTERTON v. LONDON AND COUNTY 
BANK=‘ 

The jilaiiitili had aii a' cnunt wit-! thf dt-f ridant hank. 
He rectiivt’d his jiavsiiooi., (rvrry wet-k witii Iht'. p.iifl di(.‘f|iies 
in a ]X)c.k(T.. 1 h- iiaially oiiiparcd thr eiitri -s wilii Inose 

' See nl p. <>=j, arifr, Gr i awo id v. Hank, t ■ 51. 

* See this arcainient put in Va^Ham) v. Hank oj k.n^’land {iH8p), 
23 Q-B.l ). at p. 245, and Paget, ' />. cit., p. rt lor an elaborate 
discu.ssion inchuling retcnnice to the American caseii. 

“ This important case is luliy reported only in TIu; .l/i/hr iiews- 
paper (i.Spo), but reference rnav he made to S.£i>al iJccraims Affecting 
Hankeys, Vol. I, p. no, where, however, only the pro', oedings at the 
first trial are reported, or to Paget, op, cit., 29^, 


13—(L.2445) 
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in his ledger and ticked them off in the passbook. He 
claimed in the action that twenty-five cheques which had 
been paid and debited were forgeries and that he was 
entitled to credit for the amounts so paid. The jury found 
there was no forgery, but a new trial was ordered. The 
defendants appealed, contending that, assuming the 
forgeries, they were not liable since the return of the pass¬ 
book in that state was a representation that the entries 
were in order. The appeal was rejected. On the new trial 
the jury found for the plaintiff. They were directed that 
the questions w^ere (i) whether the cheques were forgeries, 
(ii) whether the bank was misled by the plaintiff's conduct, 
and (iii) had the plaintiff by his conduct disentitled him¬ 
self from recovering from the bank. 

If such a duty were to exist, it should apply equally 
to prevent a customer from taking advantage of 
mistakes in his favour, de.spite the decisions from 
Skyring v. Greenwood^ onwards. It appears to the 
writer that a duty to examine the passbook can only 
arise from an express agreement to that effect such as 
is insisted upon by some continental banks on the 
opening of the account. 

The usual method of keeping the account by means of 
chronological entries in debit and credit columns has 
given rise to what is called the Rule in Clayton's 
Case} This may come to be applied where dispute arises 
as to the setting off of items on one side of the account 
against items on the other (which will not occur if there 
be an "account stated"). In such cases the account 
must be treated as a whole, and the presumption is that 
the payments in on the one side are appropriated to 
and set off against the payments out on the other side, 
in the order in which they appear in the accounts, i.e. 
clironologically. This means that the first item on the 
credit side is cancelled or reduced by the first item on 
the debit side, and the balance, if any, is carried forward 
to the next item and dealt wath in the same way, 

ILLUSTRATION. CLAYTON'S CASE‘ 

C had a current account wath a firm of bankers. One of 
the firm died, and afterwards the bank failed. The account 

» (1825), 4 B. & C. 281. 

* (1816), I Mer. 572. 
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wa$ kept in the ordinary way, i.e. chi'onologically, At the 
date of the partner’s death there was a balance (say £X) 
in favour of C, i.e., he was entitled to that sum jointly 
against all the partners. Between that date and the 
failure of the bank C had drawn out more than this sum, 
but he had paid in further sums which exceeded those 
received. C claimed that his drawings from the date of the 
partner's death must be treated as if they had been paid 
out of his payments in since that date leaving /X still due 
from the banking firin as constituted when the partner 
died. This amount he claimed to recover from the estate 
of the deceased partner. 

Held: The j)resuTnptiou was that, since there was a 
running account, the pa>nicrits in on tlic one .side were 
intended to be appropriated to the paynieiits out on the 
other in the order in which they took place, so that at the 
time of the failure of the firm the /X had been paid away. 

At a time wlien banking was carried on by a large 
number of private partnerships, the rule in Clayton’s 
Case was naturally very important. Now that it is 
mostly conducted by a few large public companies, 
the application of the rule must be looked for in other 
directions. Perliaps the most importo.nt of the.se is to 
be found in the fact that a secured overdraft or loan 
may become extinguished by payments in, wliile the 
subsequent drawings may not be protected by the 
security. 

ILLUSTRATION. DEELEY LLOYDS BANK^ 

In i8ce;i, one, G, secured an overdraft for £^^00 on his 
account by means of a irvortgagt*. Later, in 1.895, he rai.sed 
a loan from the plalntiti by a second mortgage on the same 
projierty. Of this tlie defendant bank h;id notice. Cd made 
variou.s payiiumts into his account, which tiy t8q6 
amounted to /2j)Oo, but over tJxe same period was con¬ 
tinuously drawing on his accoimt, tlioiigli never so that his 
overdraft exceeded £2500. The bank afterwards realised 
the security and G became bankrupt. Later D brought 
proceedings against the bank c*n the ba.sis that he had 
become entitled to the security ivhich had been realised, 
and that the bank must therefore account to liim for the 
proceeds. 

Held: That by the rule in Clayton's Case the original 
loan had become extinguished in 1896 and that the 
^ [1912] A.C. 756. 
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subsequent advances must therefore rai^k after the 

plaintiff's second mortgage. D was entitled to recover and 

the bank in effect became unsecured creditors. 

The rule is also important in connection with 
guarantees^ where it may operate in exactly the same 
way to reduce or even extinguish the guaranteed 
overdraft or advance. 

The rule in Claytons Case is founded on the pre¬ 
sumed intention of the parties, and can be rebutted 
by evidence that the intention was to the contrary. 
The customer may, therefore, always avoid the inci¬ 
dence of the rule by appropriating his payments in to 
meet some s]^ecial commitment or to some special 
account. Similarly, a banker who liad made an advance 
against charge or mortgage on receiving notice of a 
second cliarge could always insist on a new account 
being opened for subsequent transactions. It is indeed 
a standing rule of most ])anks that this shall be done, 
and it was tlie inadvertent omission to comply with 
this riil(‘ wliich led to the decision in Deeley v. Llovds 
Bank} 

Money may reacli the account in cash or banknotes 
paid in by the customer, or on his behalf; or in the form 
of credits from tlie proceeds of the sale of securities 
on the customer’s behalf by the banker; or from the 
discounting of liis bills; or from the collection of 
cheques and other negotiable instruments by the 
banker acting as tlie customer's agent; or from the 
receipt of dividends or interest on debentures whetlicr 
directly, or on presentation of tlie customer’s coupons, 
'riiis siimmary, though it covers the main sources of 
increment, is not exhaustive. Some of lliese, .such as 
the collection of cheques, are of great importance, and 
are dealt willi in some detail in other parts of this book.® 

THIRD PARTY CLAIMS 

It may hajipeii, however, that the money received 
for the beiieht of tlie account was not the customer's 

* As to which see Chapter XL 

^ Supra, 
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own money. If this be so, the banker will quite possibly 
be faced with a claim from the true owner for repayment 
which will be couched in the form known as “ money 
had and received to the plaintiff s use.”^ This must be 
distinguished from an action for conversion brought, 
e,g. by the true owner of negotiable instruments or 
other property wrongfully handled by bankers on 
their customer's behalf/'* Money is not susceptible of 
conversion.^ Moreover, the mere fact that the banker 
receives cash from a, customer who lias no right to it 
does not found an action for money had and received.'* 

It is a primary characteristic of currency that it may 
pass from hand to hand without any question as to 
title, and this must be so just as much when it is lent 
to a banker as when it is used to purchase goods. Any 
other rule would make commerce and banking as we 
know them to-day impossible. A banker caimot 
therefore normally be required to repay money to a 
person from whom his customer has stolen it or otlier- 
wise wrongfully obtained it, hut when the money orig¬ 
inated in securities lianded to tlie banker by the 
customer for collection the banker will be liable to the 
true owner if the customer’s title was defective.^* 

To tlie general rule, liowevcr, there are important Kxix-ittoi 
exceptions, and it is where tliey apply that action may 
be brouglit for inone}^ had and received by tlii‘ true 
owner. Tliese exceptions fall into two main categories: 

(i) where tliere has been lack of bona Jidcs on the part 
of the banker, or (})ossibly) simie gross negligence on 
Iris part. In tliese cases the banker may be forced to 

^ TJiC stiidoiit shcHild bo faniiJiar with this form of action from 
his study of contract law under tlie head of qUfisi-contracts, some¬ 
times classified as contracts implied by law': the Icj^al fiction lieing 
that there is an iinjilied contract by the person who has wroiiglully 
received money to repay it to the true owner. 

• xSec p. 11 7, ante, 

• Conversion here means the tort which must be distinguished 
from criminal conversion. 

• "Money had and received” w'as a inethorl of suing in tlie (»ld 
common law' courts, and the expression survives to describe the 
C'bligation of one person to pay over to another money whicti he 
had received on his behalf, or in such circumstam-e as to give ri.se 
to a duty to pay it over to him. See Anson's Law tfj Contract. 

^ See Chapter VI. 



Truit 

accounts 


172 LAW OF BANKING 

make repayment to the true owner, even though he has 
already paid away the money received from the cus¬ 
tomer by honouring his cheques or otherwise: (ii) where 
the fund in question can be clearly traced to the bank 
account and remains sufficiently distinct for it to be 
equitable to order the banker to repay it. In such 
cases the banker will not have paid the money away, 
and moreover cannot be compelled to surrender it to 
the true owner until his own rights of lien and set off 
have been satisfied.^ 

From the banker’s point of view, the first of these 
exceptions is much the more important and in practice 
almost invariably involves tlie operation of what is in 
reality a trust account, though it may not be known 
as such to the banker. The cases where it can be alleged 
that the banker knew or ought to have known that 
the money paid into an account was stolen or otherwise 
misappropriated must be so rare as to be almost non¬ 
existent. I'he cases are more common where it can be 
plausibly alleged that a banker knew or ought to have 
known that a customer, who was a trustee or in the 
position of a trustee, was paying trust moneys into 
his ovvn private, account, or what comes in practice to 
tlie same thing, though it is theoretically a different 
question, liad been drawing on a trust account for his 
ovvn private ])urposes, Tliis is partly due to the fact 
that many breaches of trust are not without moral 
juslilication, and a bank official may tlierefore be privy 
to them without dishonesty, but much more to the fact 
that since he kee})s the account or accounts in question 
the banker may have material on which he ought to 
have known that a breach of trust was taking place. 

The obligation of the banker in respect of trust 
moneys is stated by Hart as follows;^ “a banker who 
receives into liis possession moneys of which his 
customer has, to his knowledge, become the owner in a 
fiduciary character, contracts the duty not to part with 
them, even at the mandate of his customer, for purposes 

^ See Chapter XI, for liea. 

* Op, cit,^ p. 199. 
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whidi he knows are inconsistent with the customer’s 
fiduciary character and duty.” In order to prove that 
a banker has been guilty of a breach of this duty, it is 
necessary to establish {a) that the banker was aware 
that the money which he paid aw’ay at the customer's 
order was tnist money, and (b) that tlie payment so 
made was made in breach of trust. In cases where, e.g. 
on bankruptcy of the customer, the banker wishes to 
establish a right to set off a balance in a tnist account 
against an overdraft on another account in the name 
of the same customer proof of (a) alone will be; sufiident 
to prevent his doing so.' 

Accounts are often specifically opened a.s trust Tnisi funds 
accounts, or, what amounts to the same thing, the 
account is described, e.g. as F. E. Jones (B. Smitli’s 
Trust). The cases which cause difficulty, liowever, 
are those which are not described in terms as trust 
accounts but wlierc tiie facts are such that the banker 
must be taken to have knowledge of their character. 

This may result from tlie actual circumstances of a 
particular case and give rise only to questions of fact, 
theugh they may be difiicult. In a number of cases, 
however, the question will be wfiether tlie banker 
should have drawai an inference from the position or 
profession of his customer. An account kept by a 
public official qua official is obviously to lie regarded 
as a trust account.Similarly with an account opened 
by an executor as such.^ Ciencrally speaking, liowever, 
the fact that a customer belongs to a profession where 
he w'oiild commonly be expected to hold money in 
trust for others, sncli as a .solicitor for clients, an 
auctioneer for his principals or a stockbroker for his 
clients raises no presumption that his account i.s a 
trust account,^ and this is so even if he keep two 

^ Rp GroR'i Ex parie KinfiRion, (1871), 6 Ch. App. 632, The case of 
Coleman v, Bucks and Oxon Bank, [1897] 2 Ch. 243 is perhaps 
to the contrary, but may be di-stin^uuished on its somewhat 
.special facts. In the writer's opinion, however, it was wrongly 
decided. 

* Re Gross, Ex park Kingston, supra:. 

* Foxton V. Manchester and Liverpool District Banking Co. (1881), 

44 L.T. 406, 

* Thomson v. Clydesdale Bank, [1893] A.C. 282. 
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accounts* though here the description of one of the 
accounts may be Such as to raise the inference that it 
is a tnist account. Since the Solicitors Act, 1933,^ 
the banks will be fixed with knowledge as to the 
character of solicitors’ accounts. The client’s account 
which must be kept under that statute is definitely 
a trust account.2 

ILLUSTRATION. THOMSON v. CLYDESDALE BANE« 

The appellants were trustees of certain shares which they 
iiistrLictcd a broker to sell, and to deposit the proceeds in 
a certain way. The broker sold, and received in payment 
a cheque payable to hivS own order which he paid into his 
own account at the respondent bank. His account was 
overdrawn to an amount greater than tliat of the cheque. 
Tlie bank were aware that the money came from sale of 
.shares, but did not in any particular case know whether 
f)r not the money w^as in his hands as agent, The broker 
became insolvent, and the bank used the ^cheque to 
reduce the overdraft. 

Held: They were entitled to do so, not being imputed 
with knowledge of any breach of trust 

A banker may have notice that a certain account is 
a trust account, and yet not be liable to the cestui 
que trust when the trustee has drawn upon it in breach 
of trust for lie must be shown to have taken part in 
the breach of trust, or been privy to it. ft would seem, 
however, that when the banker has notice that the 
money is tru.st money, comparatively little is required 
to fix liirn with notice of breach of trust if such take 
place. 

ILLUSTRATION. JOHN r. DODWELL & CO.' 

'I hc rcsjjondcnls had ^luthoriscd their luunager to draw 
clu'qurs in their name on their banking acctnint. Me made 

‘ CirfrwH'oor^ Teak v. li’il/iarwi' Uroivn & Co. (iSt)^), ii T.L.K. 56. 

“ 23 (S:: 24 Geo. V, c. 25, which empowers the L:iw Society to make 
orders lor the keeping of separate accounts by solicitors of their 
clients' money. By Sect. S there is to ho no extra liability on the 
liank where the account is kept. 

® See Solicitors .\ct, 1933, s. 4. 

* Supra. 

^ [191^!] A.C, 563, It must be admitted, liow’ever, that some of the 
cases are somewhat difficult to reconcile on the facts, e.g. Coleman v. 
Bnck& and Oxon Union Bank, [1897] 2 Ch. 243, see also Gray v. 
Johnston {1868), L.R. 3 H.L. i. It may well be that the tendency 
of the present time is to emphasise the need of care. 
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use of this jwwer to buy shares for himself, paying cheques 
so drawn to the appellants who were brokers. They 
received them honestly, hut knowing tliat he was drawing 
on his employer's account. 

Held: TVie employers wxTe entitied to recoN er from the 
brokers. 

Per Lord Haldane, L.C., "when an agent is en¬ 
trusted by his principal with propert\' to be ap])lied for 
the purposes of the latter, he is in a lidueiary posititjii and 
any third person taking from the aginit a transfer of the 
property witli knowledge of a breach of duty C(uninitt<‘d 
by him in making the transfer holds wliat has been trans- 
ferrexl to him under a transmitted fiduciary ol)ligation to 
account for it to his principal.’' 

It would also appear tliat wlieri the hanker stand- 
to gain by the breach of trust, e.g. wlien it reduces an 
overdraft, tlie onus of proof becoriies lieavily upon ]jim 
to .show that he was in no way privy to tlie l>reacli of 
trust.* “ If it be sliown that any personal benefit to the 
bankers themselves is designed or stijjulMlcii for, that 
circurnstaiices above all others will most readily estab¬ 
lish the fact tliat the bankers are in ]>rivity witli tlie 
breach of tnisi.”- The transfer of funds from a trust 
account to the trirstee's personal account alls for 
explanation and would normally in tlie absence of 
reasonable explanation fix the banker with notice of 
the breach of trust. 

ILLUSTRATION, BODENHAM r. HOSKYN' 

A receiver aiipointed to collect the rents and piv)lits o 
an estate l)elv>nging to the plaintilf ha<l a private account 
witJi lire defendant, a l.>.!.nker. He tlen opi ri'a.l an aecount 
as receiver in the name of the estate under (mciinistances 
which made it cKnr that he. was constituting il a trust 
account. He afterwards drew a rdieqi.ie em (iu* estate 
aci:ouiit, and paid it ijitn his prixate account which xv;ls 
credited in due course. Tlie plaintiff suetl to r'.'cover tiie 
amount. 

Held: I'he defendant was liable to repay tlie amount 
of the cheque. 

Trustees, however, have, prima facie, full control 

' Gray v. Johnston, supra. 

■ Ibid., per Lord Cairn.s at p. n. 

■ (1852). 2 De G. M. & G. 903. 
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over trust funds, and it is normally not for a banker to 
challenge a trustee customer’s use of the money in the 
trust account except when he transfers it to his private 
account (as to which see above) or, what would appear 
to fall into the same category, was obviously spending 
it for his own personal purposes. Certain types of 
professional and business men, such as solicitors and 
stockbrokers, are continually paying away their 
clients’ money under instruction, and if on occasion 
they pay it away contrary to instruction the banker 
with whom it is kept cannot be expected to know this, 
or indeed to take any official precaution to prevent its 
happening. 

troitT^ds banker, however, may be faced with a demand 

to surrender funds which have been paid into an 
account by a customer made by a third party who 
claims that they are his. Such claims may give rise 
to difficult legal problems but they are only indirectly 
a matter of banking law, for the banker can always 
avoid them by the procedure of interpleading, under 
which the money is paid into Court and the customer 
and the party claiming it are left to hght out the 
question of who is entitled.^ The following matters, 
however, may be shortly noticed— 

(i) The first question is whether the money has ever 
reached the customer’s account. This is not very likely 
to arise in practice, but where the misdoing of the 
banker supervenes it will have to be decided whether 
negotiable securities left with him for collection had 
actually reached the account at the time when the 
banker suspended payment. Tliis depends on principles 
discussed in Chapter VI.^ 

* Interpleader proceedings are governed by Order >53 of the Rules 
of the Supreme Court. They need not l^e discussed here in detail, 
but a.s they may be useful to a banker in several different sets of 
circumstances, e.g. where he has assumed safe cu.stody of goods 
which are now claimed adversely to the customer’s title, it may be 
said that they are a form of legal procedure by which when there are 
conflicting clainw to property which is in the hands of a person who 
does not claim it himself, the conflicting claims may Ije settled by the 
Court in proceedings in which the person having custody does not 
take part beyond the initial step of initiating them, 

• ^ pp. 115, ei seq,, anU. 
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UIiUSTRATION. BE FABROW'S BANK^ 

A cheque was paid into Farrow's Bank by a customer. 
Not being a membt^r of the Clearing House, Farrow's 
Bank forwarded it to their agents Barclay’s Bank for 
collection. It was not cleared until a few hours after 
Farrow's Bank .stopped payment. Barclay’.s Ikink re¬ 
tained the proceeds of the cheque until it should be ascer¬ 
tained whether the money was .still tlie property of the 
customer or whether it belonged to barrow's Bank, i.e. to 
the liquidators. 

Held : That the customer w^as entitled. Since the money 
had never reached his account it had nev’er been lent to 
the bank. 

(ii) If the money in question did reach the account, 
the second question will be wliether it is still tliere. 
In deciding this the rule in Clayton's Case^ will have 
to be applied. In the case of trust moneys paid into a 
private account, howev'er, there is an important 
exception to this rule, or rather the one presumption is 
defeated by another, viz. the presumption that the 
customer intended his payments in to be set against 
his drawings in chronological order will not apply in 
the case of a trustee for he is presumed to have, acted 
honestly and in accordance with his trust, and there¬ 
fore to have only drawn out bis own money and left 
the trust funds intact. This is called the Rule in 
HalletVs Case.^ 

(iii) If then the rnone^^ is still in the account, the 
banker can only be made to give it up if its identity 
has not been lost, i.e. if it has not become merged in or 
blended with other moneys in the account so as to be 
indistinguishable. If a bag of stolen sovereigns were 
handed to the banker, it could clearly be recovered 
by the true owner, and if the sovereigns in the bag had 
been used by the banker on his customer's instructions 
to purchase certain stocks and shares, the money could 
be traced to this security. In such a case the Court 
will, if necessary, make what is called a tracing order. 
In modern times the Courts have been very ready to 
give assistance in this type of case. The development 

’ [1923] I Ch. 41, illustrated also at p. 1x4. anU, 

* See p. 168, ante. * (1^79) 13 Ch.D. 696. 
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of the methods by which the true owner can follow his 
money, and the evolution of the tracing order indeed 
furnish a happy instance of the adaptation of legal 
means to business ends. 

ILLirSTRATION. BANQUE BELGE POUR L'ETRANGER 
i;. HAKBROUCE^ 

A checjLie was obtained by fraud aud paid into a bank 
account. The proceeds were afterwards drawn out and 
paid over to the defendant without consideration. She 
paid the amount into her account at her own bank. The 
plaintiffs claimed the amount of the cheque from the 
defendant’s bank which interpleaded and the defendant 
was made defendant to the proceedings. 

Held : That the money could be followed and recovered, 
though it had passed through two accounts. 

But if in tlii.s case the defendant having received the 
money innocently had paid it away, even to the 
fraudulent person from whom she received it, slie 
could not liave been made liable to refund it.^ 

While it is always safe and usually wise for the banker 
to interplead when lie is faced with conflicting claims, 
it must be remembered that, short of interpleader, 
the banker’s primary obligation is to his customer, so 
that unless there is clear evidence that it would involve 
a breacli of tru.st he should not dishonour his customer’s 
cheque just becau.se a claim has been made by some 
third party. 

ILLUSTRATION. TASSELL i. COOPER* 

The plaintiff had i>aid intu his acctmiit at the defendant's 
l>ank a cheejue icceived in payment of goods sold for his 
tunployer. d he latter wrote to the banker asking him not 
to part with the balance in the plaintiff's account and 
offering an indeinnity for so doing. They accordingly 
dishonoured certain of the plaintiff's cheques. 

Held . That the plaintiff was entitled to damages. 

A person in tlie position of the employer in the above 
case may therefore need to apply to the Court for 
assistance. He can do this by bringing proceedings 
^ [1921] I K.B. 321. 

■ Transvaal &’ J)vla<;oa tiav Imcstm.nt to.. Lid. v. Atkinson 6- 
iri/> [ 1944 J 1 All E.R. 579 . 

* (1850) 9 C.I 3 . 509. 
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against the customer for the repa3mi^nt of the money 
in question, in which proceedings the banker may be 
joined as a defendant. An interim injunction restrain¬ 
ing the banker from paying away or dealing in any way 
with the balance of the customer’s account or at any 
rate with a sufficient part of it to satisfy the plaintiff's 
claim may then be granted. It is essential, however, 
that the customer should be before the Court, for it 
would be unjust to restrain a banker from honouring 
his customer’s cheques in the absence of the latter.^ 

A further case where the banker may liave to give 
up moneys or securities received on behalf of a customer 
occurs when they have been paid or delivered to him 
under a mistake. This obligation exists, however, only 
so long as they are still in his hands. 

ILLUSTRATION. ADMIRALTY COMMISSIONERS i. 

NATIONAL PROVINCIAL BANK- 

A naval olficer had an account with tlie defendants into 
which the Admiralt)' were in th(' Jiabit of paying amounts 
due to him. Tlie olheer died, but the Admiralty, in 
ignorance of this, Gontimnxl to make thi' payments. 

Held: The money had been paid under a mistake of 
fact and was recoverabJe as money had and rt'ecived by 
the defendants to the plaintiff's use. 

'Hie closing of tlie account terminates the relation¬ 
ship of banker and customer, and is discussed in 
Chapter XII. Where, however, the customer has more' 
than one account, he may close one of them without 
terminating the relationship, e.g. by transferring funds 
from one to the other. 

^ Cf. Pontaine-Besison v. Parr's Bank (18^5), 12 T.L R, i.u, where 
an injunction was refused on thai ground. 

* (1922), 38 T.L.R. 492. 
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CHAPTER IX 

SPECIAL ACCOUNTS 

The rules explained and discussed in this volume 
relate unless otherwise indicated to adult customers 
of full capacity. The banker's customer may, however, 
be a person of limited capacity, or several persons 
acting in a joint capacity, or a corporation whose 
personality is artificial. In such cases difficult questions 
as to the extent of the legal capacity of the customer, 
or as to his powers, may well arise, and it is proposed 
in this chapter to discuss some of these. 

INFANTS 

The infant customer gives rise to very grei^t technical 
problems, but the absence of decided cases suggests 
that in practice these do not cause much trouble. 

The first question is whether, legally speaking, an 
infant can have an account with a banker at all in the 
sense of the ordinary contractual relationship which 
that word implies. It will be remembered that con¬ 
tracts made by infants may be (i) void, or (ii) voidable, 
or (iii) good and enforceable, 'fhose which fall under 
the Infants' Relief Act, 1874, are void. One type of 
such void contracts is those "entered into by infants 
for the repayment of money lent or to be lent.”^ 

This is somewhat ambiguous for it is not made clear 
whether contracts by which infants lend as well as 
those by which they borrow are made void. If only the 
latter were intended to be covered, the words "by the 
infant" should appear after the word "repayment." 
It has accordingly been suggested that loans by infants 
are irrecoverable, and if this be so the contract between 
banker and infant customer, being in substance one 
of loan, would itself appear to be void. In view of the 
title and object of the statute, however, it seems 

* 37 & 38 Viet., c. 62, s. I. 
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inconceivable that the Court should take such a 
technical view of the wording, and the opinion here 
adopted is that loans made by infants are recoverable. 
If this be so, it would appear to be an academic ques¬ 
tion whether the contract is binding on the infant, or 
voidable at his option, since he is unlikely to avoid it 
while it shows a balance. It seems, however, that 
there is no reason at all why a banking account should 
not be regarded as a neicessar}^ for a well-to-do infant, 
many of whom in practice have such an account. If 
this be so, the contract is binding on the infant; that 
is to say he can be properly debited with any charges 
and commissions due, and it is even arguable that he 
can be sued for overdrafts, on the ground that the 
overdraft is not to be regarded as a contract of loan 
to the infant but as an incidental service rendered under 
the main contract. The question is not so academic as 
might at first sight appear. The opinion, however, is 
generally held that, in respect of overdrafts at any rate, 
there is no legal obligation to repay and that no 
overdraft should be allowed to an infant unless it is 
properly secured. 

The problem of effectively securing an infant s over¬ 
draft is, howf'vev, not easy of solution. The matter 
can only l)e touched on here as it involves very 
technical considerations, 'riie following ))oints may, 
Iiowever, be made— 

(a) Any security given by the infant himself is 
within the mischief aimed at by tlio Act and will 
equally be void.^ 

(b) The usual method i.s therefore the guarantee of 
an adult. But it is not certain that this is elective. 
According to Halsliury's Laws of England,'^ a guarantee 
given in respect of an infant's debt Is void. This view 
seems to the aiithoi to be founded on a misreading of 
the authorities, and is not accepted, but it must 
obviously be treated with respect.^ 

^ Kottinghani Huildhig Society v. Thuntan, a<jo3] A.C.t), 

* Second Ed, Vol, XVII, Art. 27. note S. 

“ The case chiefly relied upon in Halsbury is Wuuthier v. Wihon, 
28 T.L.R. 239, which was an action brought against a father as 
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There remains the question of the validity of th« 
infant's cheques. It is, of course, clear that the holdei 
of an infant's cheque cannot enforce it against him.^ 

This, however, does not affect the question whethei 
regarded as a mandate on his-banker the infant’s 
cheque is effective. If the contract between banker anc 
infant customer is not void, as has been submitted 
above, there appears to be no valid reason why the 
customer should not obtain repayment of his debt bj 
means of drawing cheques, nor would it seem to be 
material that in some cases he requires the repaymeni 
to be made to his nominee the payee or holder of the 
instrument. This question has only once, and ther 
indirectly, come before the Courts, viz. in Calland v 
Lloyd,^ where Lord Abinger expressed the view that ar 
infant could not effectively draw a cheque nor recovei 
money held to his account by a banker untiMie attained 
his majority. This opinion was not necessary to the 
decision of the case in question, and cannot be regarded 
as decisive. Such a view would appear to necessitate 
holding the banker a constructive trustee of the infant's 
money in the meanwhile, and it is submitted that this 
would be completely out of accord with the businesi 
requirements of the situation. 

MARRIED WOMEN 

Under the various Married Women’s Property Acts, 
married women have full power to contract, and bine 
their s('paiate estates. This means that they can opei 
and operate bank accounts as fully as their husbands 
ft may from time to time happen that money which is 


joint siij;n:.\l:ory of a promissory note with his infant son, and pivoi 
ill n’spt'ft of his son’s tlebt. Tiie trial jinlgc: lield the father liabl 
as a siiri'ty, Imt the Gburt of Appeal considered him directly liabl 
on tiu- note. I hey do not appear to ha\'e intended to overrule tin 
rea.soniui; (jf the trial judge on the surety point. In Garrod v. James 
; i(U5! Ch. (>16, a distinction W7is drawn between the. guarantC' 
of a v oid and an illegal transaction; the latter cannot be guanin 
teed, the former can. 

' Bills of Exchange Act, 1882, s, 22. 

» (1840), 6 M. & W. 26. 

* Particularly that of 1882, s. 7, and the I-aw Reform (Marriei 
Women and Tortfeasors) Act, 1935, 25 & 26 Geo. V, c. 30. 
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in reality the husbands finds its way into the wife's 
account, but in the absence of fraud of wtiich the 
banker is cognisant he would not appear to come under 
any liability, e.g. to the husband's trustee in bank¬ 
ruptcy for having paid away such sums on the wife's 
cheques.^ If the money is still in the account it may 
be possible for the true owner to follow it.^ 

JOINT ACCOUNTS 

A joint account occurs, when two or more customers 
have one account. The parties to a joint account are 
considered in law as if they were one person, and 
therefore, prima facie, all of them must join in taking 
any action with regard to the account, as when drawing 
cheques. The circumstances of such accounts, however, 
differ considerably, e.g. in the cases of partnership and 
trust accounts, and it will be necessary to consider 
these separately. 

The fact that joint action by all parties is necessary 
is a great safeguard against fraud, e.g. the case of 
trustees or where it is desired to secure that a sum of 
money should be placed in the hands of a third party to 
await the determination of some dispute, such as an 
action at law. From a practical point of view, however, 
this necessity is a great inconvenience. It can as a 
general rule be surmounted by the nomination by all 
the parties of one or two of their number to act on 
behalf of the others, or indeed of some third party 
such as a solicitor. It is desirable that such an author¬ 
isation should be given in writing and signed by all the 
parties to it. The authori.sation may, of course, contain 
restrictions upon the duly appointed agent's power 
to operate the account. It must be exhibited to the 
bank which mil take a copy and pay careful attention 
to any conditions and restrictions. 

One of the most important features of joint ownership 
is that on the death of one of the joint owners his rights 
pass to the other joint owners and not to his personal 

1 See Re Montague, Ex parte Ward (1897), 76 L.T. 203. 

• As to this see p. 170, ante. 

H-iLaas) 


Joint 

Accouiiin 


AMthorisation 
lu draw on 
.account 


Survivorship 



Partrirrsliii' 

accaurits 


184 LAW OF BANKING 

representative (executor or administrator). According 
to this rule, the rights of a joint party in a banking 
account pass on death to the other joint parties. The 
rule is not, however, a rigid one, and if it can be shown 
that the intention of the parties at the time of opening 
the account was that it should not apply, effect will 
be given to this intention. Moreover, the tendency of 
the Courts in modem times has been against the doc¬ 
trine of survivorship. In banking practice, difficulties 
appear to arise most frequently in connection with 
accounts opened jointly by husband and wife. Some¬ 
times all the money going into the account will belong 
to the husband, and the wife is only a party to it for 
the purpose of drawing cheques for household expenses. 
On the other hand, the money may all be that of the 
wife, the husband being a party in order that he may 
advise or control the wife as to expenditure. In such 
cases there would appear to be no survivorship. 

ILLUSTRATION. MARSHAL v. CRUTWELL' 

An account was opened at a bank in the joint names of 
hu.sbatid and wife. The husband was in failing health. All 
the money paid in to the account was proved to belong to 
the husband, and the wife’s drawings were on account of 
household necessaries only. The husband died. 

Held : That the presumption of .survivor.ship was re¬ 
butted, and the executors and not the widow were entitled. 

A joint account of husband and wife can only be 
treated as that of the husband if there i.s good evidence 
to that effect; and a credit in it is not, therefore, 
prima facie open to be garnisheed in respect of the 
husband’s debt.* 


PARTNERSHIPS 

A common type ot joint account is that opened by a 
firm or partnership. Each partner is, however, the 
agent of his firm to conduct transactions within the 
scope of the business, and this gives him the right to 

^ L.K, 20 Eq. 32S; see al.so Harrods, Ltd. v. Tester (1937), 

I.S 7 L't. 7. 

• Hirschoron v. Tvans [Burclay's Banh Garnishee), [193S] 2 K.B. 801. 
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open a banking account in the firm's name, to operate 
it by means of his own individual signature on cheques 
and indeed to close 

This extends apparently even to stopping cheques 
drawn by another partner in the firm's name. The 
authority, however, is only prima facie and may not 
in fact exist under the articles of partnership of the 
firm. These commonly provide that cheques shall be 
signed by at least two of the partners, and if the banker 
is aware of any such limitation he clearly cannot 
properly honour a cheque drawn by one member of the 
firm. If he has no knowledge, the important question 
arises whether he should take reasonable steps to inform 
himself. There is no decision on this point, but in 
view of the stringent requirements as to the precautions 
to be taken on the opening of an account which have 
been considered to be necessary in such cases as 
Lloyds Bank v. Savory & Co,,^ it would seem that there 
would be grave risk in his failing to do so. It is common 
knowledge that most linns are constituted on the terms 
of articles of partnership and these ought to be in¬ 
spected, and if this is refused, an authorisation as to 
drawing of cheques should be obtained from the 
partners. In practice a written instruction or mandate 
as to the operation of the account will usually be taken 
when it is opened. 

It should be observed that the implied authority 
of a partner is to open the account in the firm's name 
and not in his own name. 

ILLUSTaATlON. ALUAKOE BANK KEABSLEy* 

The defendant, W. K., carried on business in partnership 
with G. K. G. K. managed a branch of the business in 
Manchester; W. K. managing the other branch at York. 
G. K. o{x;iied an account for his firm with the plaintiff 
bank at Manchester in his own name, explaining that he 
was in charge of the Manchester business and would alone 
sign the cheques. The account became overdrawn, and 
G. K. being insolvent, the plaintiffs sued W. K. on the 

^ Partnership Act, 1890, 53 & 54 Viet., c, 39, ss. 5 & 6. 

■ [1933] A.C. 20Z, and see p. 126, ante. 

• (1871), L.R. 6 C.P. 433. 
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firm's account. The action failed on the ground that there 
was no implied authority in a partner to bind his firm by 
opening an account in a name other than that of the firm. 

The question of authority to overdraw is obviously 
one of the most important which arise in connection 
with partnership accounts. It is part of the ordinary 
business activity of a trading concern to borrow money 
and therefore a partner in a general commercial and 
trading firm has implied authority to overdraw.^ 
Here again, however, the bank may have information 
which shows that this authority has been withdrawn. 
The right to borrow implies the right to give security 
from the partnership assets. A professional or non¬ 
commercial partnership does not normally borrow 
money, so that in such cases no implied authority to 
overdraw exists. It is not easy to forecast which view 
the Courts will take as to whether a partnership is of 
a general commercial character, e.g. a cinematograph 
theatre has been held not to be such a partnership.^ 
The only safe rule as regards overdrafts is to obtain the 
authorisation of all the members of the firm. 

The dissolution of the partnership naturally revokes 
the authority of a partner to deal with the firm's 
account, and it must be remembered that tlie death or 
bankruptcy of any ])artner dissolves the partnership 
as a wliole.’* Unless therefore the terms of the articles 
of partnership or of the mandate lodged with the 
banker permit it he should not pay cheques after 
receiving notice of any of these events, for the doctrine 
of survivorship does not apply to partnership accounts. 
The effect of this will be that where surviving partners 
continue the business, securities accepted from a 
deceased, bankrupt, or outgoing partner will not be 
cliargeable with later overdrawings.** For the purpose 
of winding up tlie firm, however, the authority of 
surviving partners continues—also for the completion 

^ Bank of .'1 ustralasia \\ Breillat (1847), 6 Moo. P.C. 152, at p. 193 ; 
Partnership Act. 1890, s. 7. 

■ Higgins V. Beauchamp, (1914] 3 K.B, J192. 

* Partnership Act. 1890, 5. 33. 

^ Bank of Scotland v. Chnstie (1840), 8 Cl. & F. 214. 
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of transactions begun but unfinished at the time of 
dissolution,^ A deceased partner s share oi the assets 
might presumably be validly pledged for these purposes.* 

EXECUTORS 

The account of an executor or executors or of an 
administrator is to be regarded as that of the deceased’s 
estate, but it is for many purposes like that of a partner¬ 
ship. Each executor has power to deal with the assets 
and therefore to oj^en and operate a banking account, 
but the other executors are entitled to countermand 
his actions.^ On the other hand, an executor acting 
alone is not the agent of his co-executors and it is 
therefore immaterial, e.g. that one of the others should 
have died. 

The busine.ss of executors is to wind up the estate. 
They have, therefore, no power to carry on the testator's 
business or to borrow money for that purpose unless 
authorised by the will or in connection with the 
winding up. Should they do so it is their own 
personal responsibility, and the lender can sue them 
only in their personal capiicity and not make the 
estate of the deceased liable.* Bankers will therefore 
only allow overdrafts if the executors are substantial 
persons, or security is given. An executor has power 
to dispose of the estate and must therefore have jx)wer 
to pledge and charge the assets, and a banker may safely 
make advances against such assets provided he is 
offered sufficient security, has no knowledge of any 
breach of trust, and the assets are specific, the security 
not being a general charge on the estate. 

ILLUSTRATION. BERRY r. GIBBONS' 

An executrix opened an account as such with a hank 
and later pledged with them a picture belonging to the 

^ Partnership Act, iSi/;, s. 38. * See Re Bourne, [1906] 2 Ch, 

“ In Gaunt v. Taylor (1S43), 2 Hare 413. an executrix drew a 
cheque which was countermanded by fellow executors l>efore it had 
been honoured. The banker paid into Court and the propriety of 
his action was not challenged. 

* Farhall v. Farhall (1871), 7 Ch. App. 123. Even where they 
borrow properly for such a purpose they are liable in the first 
instance. 

* ("873). 8 Ch. App. 747. 
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estate to secure an overdraft. Some time earlier admin¬ 
istration proceedings had been brought by creditors 
against the executrix, and a decree made for administra¬ 
tion. The bank, however, were unaware of this, and it was 
held that they were entitled to enforce their security. 

Even before a grant of probate has been obtained 
the executors have power to charge the assets, e.g. 
they may require a loan for prehminary expenses, such 
as to pay estate duty. 

TRUSTEES 

A trustees’ account is a joint account. Moreover, 
trustees are not, with certain wide exceptions, entitled 
to delegate their duties to others unless authorised to do 
so in the will or deed establishing the trust. Trustees are 
entitled to lend money and to deposit securities at a 
bank/ but if there are more than one all should join 
in opening the account, and in drawing cheques thereon, 
or in authorising the delivery up of trust property held 
for safe custody or other purpose. The banker will act 
on the authority of'one at his peril, unless an examina¬ 
tion of the trust instrument satisfies him that such 
powers have been conferred upon the trustee in 
question. 

This rule may give rise to difficulties where one of 
several trustees has absconded, or in an emergency 
cannot be found. Provision has been made for this by 
the Trustee Act, 1925,’® in one case, viz, that of a 
trustee going abroad for more than one month. In 
such a case, the absent trustee may delegate his 
powers and duties by means of a power of attorney, 
but cannot appoint a sole co-trustee as such attorney 
unless a Trust Corporation. In other cases, application 
must be made to the Court for directions, and in the 
meanwhile the banker will exercise his discretion as to 
taking the risk of making payments upon the signatures 
of the available trustees. 

Trust moneys may find their way into other than 

‘ See Trustee Act, 1925 (15 Geo. V, c. 19), s. 7 
* See 8. 23. 
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trust accounts. The question of whether the banker 
is liable to account for those depends on considerations 
which are discussed elsewhere.^ 

There are two types of corporation customers, which corporatkmi 
call especially for discussion, viz. the trading corpora¬ 
tion, usually a limited company formed under the 
Companies Act, 1929,® and the municipal corporation 
or local authority, which, as will appear, is technically 
not a customer at all. 

TRADING COMPANIES 

Trading companies and other companies governed 
by the Companies Act, 1929, provide the banks with Io?[!ir 5 tions 
a large proportion of their most important customers. 

A trading corporation can do business in much the 
same way as an individual business man. It can, 
prima facie, have a banking account, draw cheques, and 
accept and negotiate bills or other negotiable securities. 
Difficulties, however, arise from action by those who 
control the management of such companies in excess 
of their authority. In such cases the question is 
whether the company can be made liable for tlie acts 
of its officers or .servants. The Companies Act, 1929,^ 
provides that "a bill of exchange or promissory note 
shall be deemed to have l.»een made, accepted, or 
endorsed on belialf of a company if made, accepted, or 
endorsed in the name of, or by or on behalf or on account 
of the company by any person acting under its author¬ 
ity." The wording of this section has been much 
criticised.** 

It has been pointed out that cheques are not speci¬ 
fically referred to and that the appropriate word for 
bills of exchange, viz. "drawn," does not occur. As 
Paget says, however, it is "unthinkable" that cheques 
should be excluded from the section. Even if they were, 
however, it could hardly be contended that companies 
under the Act have no power to draw them. 

* See Chapter VIII, p. 170, et seq., ante. 

* irj & 20, Geo. V, c, 23. 

® See s. 30. 

* Cf. Paget, op. cii., p. 16. 
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The real weakness of the section, however, is that 
it gives no indication of the meaning to be placed on 
the words “acting under its authority.” If these words 
are to be taken literally, they would appear to mean 
actual authority. It is clear, however, that a company 
will be bound by the acts of its servants which are 
within their ostensible authority, e.g. by the accept¬ 
ances of its managing director always provided that 
the memorandum and articles of association permitted 
a delegation of such authority.® 

In regard, however, to such an important matter as 
the authority to draw cheques, it is considered that 
this should always be expressly conferred. It is highly 
desirable that the banker should in turn receive an 
express authority from the officers of the company as 
to the drawing of cheques, and it is probably a duty 
which he owes to a company customer that lie should 
do so. Normally the secretary and one or two directors 
will be empowered to sign. It is also necessary for the 
banker to assure himself that such an authorisation 
could liave been properly conferred by the memor¬ 
andum and articles of association. These documents 
'' are open to all who are to have any dealings 
whatsoever with the company and those who so deal 
with tliem must be affected with notice of all that is 
contained in those two documents.”^ It is not, how¬ 
ever, necessary for the banker to go further than this, 
and satisfy himself that the authorisation which has 
been communicated to him was duly and formally 
conferred. Authority to sign cheques will normally be 
confen*ed by resolution of the board of directors and 
this should appear in the minutes. It would not appear 
to be necessary to inspect these minutes; the banker 

^ See Dey v. Pullinger Engineering Company, [1921] 1 K.B. 77, 
dissenting fiom Premier Industrial Bank v. Carlton Manufacturing 
Company, [1909] i K.B. 106. 

■ This is the well-known rule in Royal British Bank v. Turquand 
(1856), 6 E. <St B. 327, for the facts of which see p. jo6, i«/m, 
which must be studied in the light of Houghton S' Co. v. Nothard, 
Lowe and [1927] i K.B. 246, and Kredithank Cassel v. 

Schenkers, [1927] i K.B. 826. 

® See per Lord Hatherlcy in Mahony v. Liquidator of East Holyford 
Mining Co. (1875), L.R. 7 H.L. 869 at p. 893. 
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is entitled to rely upon a communication as to their 
effect from those ostensibly carrying on tlu business 
of the company. 

ILLUSTRATION. MAHONT ti. UQUIDATOR OF EAST 
HOLTFORD BONING COMPANT^ 

Wadge, with some friends and dependants, started a 
mining company, and various persons took and paid for 
shares, the proceeds being paid into a bank of which 
Mahony was tlie public oflicer (the National Bank), The 
account was o[)tmed in the name of East Hobdord Mining 
Company. No meeting of shareholders wiis ever held, nor 
any director or secretary properly appointed, though 
certain persons acted in the capacity of directors and 
secretary. A formal notice was sent to the bank by a 
person describing himself as secretary, that they were 
to pay the cheques signed by two out of three named 
directors and countersigned by the secretary in accordance 
with the alleged rcst)lution, a copy of whicli was enclosed. 
The balance was almo.st entirely dissipated by cheques 
drawn in this way. The company was eventually wound 
up, and the liquidator sued the bank for the money paid 
away. 

Held: There was no duty on the bank to inquini whether 
the directors and secretary had really been ap|>ointed. 

It need hardly be said that the banker must be 
careful to act strictly in accordance with the terms of 
the authority as communicated to him. 

The position of a banker discounting bills drawn or 
accepted by a trading company or otherwise dealing 
with such instruments whether on his own behalf or 
that of a customer is more difficult. Here it will not 
usually be practicable to require a sight of an author¬ 
isation to the particular director or manager whose 
signature is material to the instrument. The difficul¬ 
ties which arise in this connection, however, are not 
germane to the particular subject of discussion, viz. 
the customer’s account, but rather to the general law 
of bills of exchange. 

Non-trading corporations are like non-trading part¬ 
nerships. They cannot draw, accept, endorse, or other¬ 
wise deal in negotiable securities or bills of exchange 
1 (1875) L.R. 7 H.L. 86g. 
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unless authorised to do so by their memorandum or 
other instrument of incorporation. This has caused a 
doubt to be raised as to their ability to draw cheques.^ 
There appears, however, to be no good reason why such 
a corporation should not deposit money with a banker, 
and if so its mandate to the banker must be effective 
as between itself and the banker whatever may be the 
position as regards holders. Whether such a corpora¬ 
tion should be allowed an overdraft depends upon its 
powers of borrowing and for these the instrument' of 
incorporation must be scrutinised. 

LOCAL AUTHORITIES 

Various statutes and ministerial orders issued there¬ 
under require local authorities, such as borough and 
district councils, to appoint a treasurer and work all 
their financial transactions through him. Thus "all 
payments to and out of the borough fund shall be 
made to and by the Treasurer" (Municipal Corpora¬ 
tions Act, 1882, Sect. 18). Unless, therefore, the 
authority can appoint a banker as treasurer, it is not 
technically possible to have a bank account. In practice 
the Local Government Board (now the Minister of 
Health) long ago adopted the policy that no corporation 
should be appointed treasurer, and this out-of-date 
policy is still maintained. The difficulty is often 
surmounted by appointing a bank manager or other 
bank officer treasurer. But whether this is done, .or 
some third party such as a paid official is appointed 
to the position, the treasurer will in practice operate 
by means of a bank account. Such account will 
normally be headed as account of A.B., Treasurer of 
such and such council, and it will accordingly be a 
trust account. 

ILLUSTRATION. RE GROSS, EX PARTE KINGSTON^ 

A county' treasurer had two accounts at a bank, one was 
headed Police Account. He later absconded, leaving his 


* Chalmers, op, cit,, p. 75. 
■ (1871), 6 Ch. App. 632. 
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private account overdrawn and the police account in 
balance. 

Held: That the l)aak was not entitled to set off. “If 
an account is in plain terms headed in sucli a way that a 
banker cannot fail to know it to Ik.* a trust account, the 
balance standing to the credit of that account will , , . 
belong to the trust." 

Indeed such an account may for all practical purposes 
be regarded as the account of the authority itself, and 
in some cases the Courts have been prepared to hold 
on the evidence that the account was in fact that of 
the authority, the treasurer being in effect disregarded. 

ILLUSraATION. HALIFAX UNION v. WHEEXWBIOHT^ 

The defendant manager of a bank was appointed 
treasurer to the plaintiffs, poor law guardians under the 
Poor Law Consolidation Order. Previously they had 
actually had their own account with the bank, but on the 
above Order coming into force, the account was tranS” 
ferred to the name of the manager. It continued to be 
treated as if it were the guardians' account and they were 
allowed interest upon it. A clerk employed by the guard¬ 
ians forged endorsements to orders drawn by them on the 
defendant and obtained payment at the bank. It was held 
that the account was in reality the plaintiffs' accoirnt ^nd 
that the bank was protected by Sect. 6o of the Bills of 
Exchange Act, 18S2, and that the manager was not per¬ 
sonally liable, as in fact he had never really received the 
money, or if he had done .so, he had kept it with the bank 
at the plaintiffs’ order and they ought not therefore to have 
a claim against him which he could not himself have 
enforced against the bank. 

In a very similar case, however, the opposite decision 
was come to.® The position cannot be regarded as 
satisfactory, for it means that in any particular case 
it may be difficult to say whether the relationship of 
banker and customer prevails. 

The question of bank loans to local authorities is 
one of practical importance, and formerly also gave 
rise to legal difficulties, as it was sometimes not at all 

* (1875), L.R. 10 Ex. 183, followed in Colchester Union v. May 
(1893), 68 L.T. 564. 

* Cosfard Unum v. Grimwade (1892). 8 T.L.R. 775. 
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easy to ascertain what powers of borrowing were 
possessed by the authorities in question; the different 
types of authority possessing in this connection very 
diverse powers. 

Under the Local Government Act, 1933,^ however, 
temporary overdrafts for the purpose of defra3nng 
expenses pending the receipt of revenues, or for the 
meeting of expenses to be incurred pending the raising 
of an authorised loan may be incurred without the 
consent of any sanctioning authority. This statute 
does not, however, apply to the metropolis where the 
position is still controlled by the Local Authorities 
(Financial Provisions) Act, 1921.® Under this act the 
consent of the Minister of Health is required for the 
raising of temporary loans from a banker whether by 
overdraft or otherwise. The Minister may authorise 
the authority to charge its funds or reveiiues for the 
purpose of securing the loan.^ 

From a legal point of view, therefore, banks are now 
safe in allowing overdrafts to local authority customers, 
provided they are careful in the case of metropolitan 
boroughs and other corporations to see that the 
necessary consents have been obtained.^ 

UNINCORPORATEr) ASSOCIATIONS 

There are numerous associations of persons for 
objects of a non-commercial character which do not 
wish to incur the expense and trouble of incorporation, 
and which are not firms within the meaning of the 
Partnership Act, 1890. Typical examples of these are 
sports and social clubs, literary and scientific societies, 
and charitable institutions managing schools, hospitals, 
etc. Such associations are commonly managed by 
officers and committees elected from among the 
members, and these may control large funds which it 


^ 23 & 24 Geo. V. c. 51. 

* II & 12 Geo. V, c. 67. 

* The position in regard to long-term loans is somewhat difierent, 
but does not concern us here as banks will seldom lend on such terms. 

* As to compliance with necessary conditions compare R. v. 
Locke, [1910] 2 K.B. 201. 
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is to their convenience to keep at a bank. This type of 
account is indeed quite common, and seems in practice 
to have given rise to but few legal difficulties, although 
the law on this type of association is not well ascer¬ 
tained. It is quite clear that the banker can deal with 
such an association only through its officers and 
committee—the association has no legal existence as 
such. He is entitled to assume that these persons are 
authorised to open the account and deal with the 
funds at their discretion. It would not appear that 
he could come under any liability to the individual 
member of the association except in the rare case when 
he assisted or connived at the wrongful use of the funds 
which had been placed with him, in which event he 
would be dealt with on the basis of trusteeship. 

The banker must naturally carry out any instructions 
wiiich he receives on the opening of the account, 
especially as to the authorisation to draw cheques. If 
the account is opened by the treasurer and no particular 
instructions are received, the banker is perhaps entitled 
to assume that that officer has full authority to draw 
cheques. 

Difficulties are not indeed likely to arise until it 
comes to a question of advances. It is clear that the 
members of the association cannot be made liable for 
borrowings even if on their behalf except in so far as 
they individually a.ssent to them. If the committee 
has authorised the overdraft, they would appear to 
become personally liable for its repayment.^ If the 
treasurer overdraw'S upon his own responsibility, he 
makes no one liable but himself. 

ILLnSTRATION. COUTTS & CO. v. IRISH EXHIBITION 
IN LONDON^ 

Certain gentlemen were responsii)le for organising an 

exhilution in Lonrlon, and formed themselves into an 

executive council. They authorised four of their number 

* But see Paget, o/>. fit., p. 12. who doubts this and recom¬ 
mends that an express undertaking to repay should in ail cases be 
obtained. Bradley Egg l arm v. Clifford and Others. ‘ 1943] 2 All E.R. 
378, however, supports the contention in the text. 

* (1890) 7 T.L.R. 313. 
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to open an account with the plaintiff bank and to obtain 
an overdraft up to ;^io,ooo for expenses. Afterwards a 
company was formed which had to be wound up. But the 
account was never transferred to it, and the plaintiffs 
eventually sued the members of the council. It was held 
that the defendants had become personally liable to the 
plaintiffs as their customers and must reimburse them the 
amount of the overdraft. 

Trade unions The trade union, although an unincorporated associa¬ 
tion, has an exceptional position in English law, since 
it can sue and be sued in its own name. An account can 
therefore be opened on behalf of a trade union, but 
whether it should be allowed an overdraft will depend on 
the terras of its constitution, and powers of borrowing. 



CHAPTER X 

(ynSER SERVICES PERFOBMED BY BANEEEIS 

1. GENERAL CONSIDERATIONS 

As an ancillary to their main business, bankers have 
for many years rendered valuable services to their 
customers of various kinds. It is questionable how 
far these services are legally speaking to be regarded 
as banking business. Most of the functions in question, 
however, are performed by the banks every day, and 
without any question whether they are under any 
obligation to do so. There is little, if any, modem 
authority as to whether it is impliedly part of the 
banker’s contractual undertaking that he will render 
such services. Could a banker properly refuse to 
accept his customer’s valuables for safe custody, to 
act as a reference as to his financial position, or to 
furnish him with a letter of credit for use on a foreign 
tour? It is no answer to these questions to say that no 
banker is likely to refuse such facilities. The question 
of whether sucli services are part of the business 
facilities whicli the banker offers to a person who wishes 
to open an account with him and become his customer 
or whether he affords them gratuitously as a matter of 
grace is of considerable practical importance, because 
upon the answer to it depends the standard of care 
which the banker must display in the rendering of 
them. It will not be a question of the banker having 
refused to perform a duty but, in the majority of cases 
w'here dispute arises, of his having been negligent, i.e. 
of his having failed to exercise a proper degree of care 
in the circumstances. A person who performs a service 
gratuitously is under a slighter obligation to take care 
than is a person wdio does so for reward, i.e. who is 
bound by a contract. The one is said to be liable only 
for gross negligence, the other only for ordinary negli¬ 
gence. This subject has been discussed principally in 
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connection with the law of bailments and will be further 
examined in the section on Safe Custody. 

It is quite possible that the answers to the question 
vary from one type of service to another. No doubt each 
of them was in the first place only rendered incidentally 
and gratuitously, and there are decisions as to some 
of them which are to this effect. In 1868^ it was cer¬ 
tainly the view of the Privy Council that safe custody 
of valuables was gratuitous. In 1918^ a member of 
the same tribunal expressed the view that “it would 
be difficult to establish that advising on investments 
was part of the business of banking.'" These cases have 
not been expressly departed from, yet with the passage 
of time it may well be that the situation has changed, 
and that it has now become a part of the contract 
between banker and customer that such services 
should be rendered. This appears to be a^question of 
fact rather than law, and one on which it would be 
difficult to express an unhesitating opinion without a 
careful consideration of evidence as to actual practice. 

II. SAFE CUSTODY OF VALUABLES 
It is in regard to safe custody that this question of 
whether the service is rendered as a matter of con¬ 
tractual obligation has been most discussed.* Bankers 
have rendered this servdce for a very long time. Indeed, 
in this country, it is as old as banking itself, for as we 
have seen, it was with the deposit of gold and valuables 
with the goldsmiths during the troubled times of the 
Parliamentary wars that the English system of banking 
arose. It must nevertheless be still regarded as open to 
question whether the provision of this service is part 
of the business of banking or is merely ancillary. 
Whether this be right or not, the very cases which have 
been decided on the assumption of the banker's 
gratuitous position go to show that his obligation as 
to safe custody is of such a strict character that it 

^ Gifjlin V. McMullen (1S68). L.R. 2 P.C. 317. 

■ Banbury v. The Bank of Montreal, [lyiS] A.C. 626. 

* See particularly Paget, op. dl.^ p. 74. 
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could hardly be higher if he is to be treated as a bailee 
for reward. Before discussing these cases, however, 
it is necessary to say a few words on the general subject 
of bailment. 

Deposit for safe custody is a branch of the law of 
bailments. A bailment is the delivery of moveable 
property by one person (the bailor) to another (the 
bailee) on condition that it shall be in due course 
redelivered to the bailor or to his order. An ordinary 
commercial bailment is contractual, but voluntary 
bailments (i.e. where there is no consideration) are 
technically not contractual. 

For practical purposes, the most important question 
which arises in connection with bailments relates to 
the standard of care which the bailee must observe in 
relation to the property while in his custody. If goods 
are lost or damaged or destroyed while in a bailee’s 
charge, is he responsible to his bailor? The answer is 
that an ordinary or common bailee for safe custody 
is not responsible for such loss unless it can be proved 
that this was caused by some negligence on his part, 
ot unless he deliver to a third party without his 
customer's authorization. 

The latter of these two possibilities can be dismissed 
quickly. A person who wrongly disposes of another’s 
goods or documents of title so as to deprive him of 
possession is guilty of conversion and liable to pay the 
value to the owner as compensation. It is immaterial 
that the wrongful conversion was made bona fide 
and without negligence.^ A banker who is asked to 
redeliver valuables, deposited with him for safe custody, 
to any person other than the depositor himself must 
satisfy himself fully as to that person's credentials 
before handing the goods or documents to him. If 
necessary, the banker may reassure himself by refer¬ 
ence to the customer personally. It has been suggested 
that such action which might involve a refusal for the 
time being to make delivery to a person who is actually 
entitled to receive the property would amount 

^ Cf. Hollins V. Fowler (1874), L.R. 7 H.L. 737. 
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technically to conversion. It has been said, however, 
that "a refusal to deliver up goods to the -owner 
on the ground that the holder must have time to 
ascertain whether he is the owner, is no conversion/'^ 

ILLUSTBATION. LANOTRT UNION BANE OF LONDON* 

The plaintiff deposited very valuable jewellery for safe 
custody with the defendant bank. A fraudulent person 
stole a piece of her note-paper and on it forged a request 
to the bank to hand the jewels over to the bearer, and to 
this he appended a forged signature in the name of the 
plaintiff. The forgery was executed with such skill that it 
deceived the officials of the bank who handed the jewels 
over to the thief. The plaintiff thereupon sued the bank for 
the value of the jewellery. This action was compromised, 
but it was understood that the bank paid a large sum of 
money to the plaintiff in order to effect a compromise. 

Negligence Returning to the former question, viz. that of stand¬ 
ard of care, we find that this involves the difficult topic 
of negligence which may be defined for our purposes 
as absence of care in the circumstances. It is not, 
however, possible to tell whetlier a particular bailee 
has been careless without knowing what degree of 
care, what standard, was properly to be expected of 
him. This naturally varies according to whether he is 
looking after the goods as part of his business, i.e. 
for reward, or as a mere gratuitous service which he 
may provide or withliold as he chooses. Exactly how 
wide is the practical difference between these two 
standards is a very puzzling question. As has already 
been noted, a gratuitous bailee is liable only for gross 
negligence, while a bailee for reward is liable for 
ordinary negligence. This, however, is not of really 
great assistance, for what may be ordinary negligence 
in one set of circumstances may be gross negligence in 
another. In Giblin v. McMullen^ the standard of care 
which a gratuitous bailee must take was said to be 
that which a reasonably prudent man takes of his own 

^ Robarts v. Tucker (1851), 16 Q.B. 560; see also Paget, op. eii., 
pp. 8 x- 5 where the procedure suggested is abundantly justified. 

* (1896), Journal of InsHtuU of Bankers^ Vol. 17, p. 338. 

* Su^a, 
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property of a like description. Accepting this as the 
lowest standard of care for which a banker is answer- 
able, it clearly puts upon such a bailee a very high 
degree of responsibility, since a banker is a person who 
for his own purposes requires strong safes and an 
organisation of his business well calculated to protect 
against fraud and theft. 

A bailee for reward, on the other liand, is said to be 
responsible for taking reasonable care according to 
the facilities at his disposal, or if his business is that 
of a bailee, according to that standard which could be 
reasonably expected of a person in that way of busi¬ 
ness.^ The facilities which banks offer for this kind of 
business are just those of the ordinary safes and 
strong-rooms of a bank, and of taking reasonable 
precautions to employ respectable and honest servants, 
and against fraud and theft. It would appear tlierefore 
that in the case of banker bailees there is little if any 
practical difference between the standard of care which 
will be required of tliem wdiether they are in fact bailees 
for reward or only gratuitous bailees. 

This question whether the banker who receives his 
customer's valuables for safe custody is a gratuitous 
bailee or a bailee for reward has given rise to much 
discussion. In view of what has been said, it appears 
to the w^riter to be largely academic. Authority can 
be found in several early cases in favour of the "'grat¬ 
uitous** view,2 on examination it will be found 
that this was assumed to be correct without serious 
argument. Since that time the practice of accepting 
valuables for safe custody has become so general 
that it appears to the writer that it is a service 
which the banker impliedly agrees to provide when the 
account is opened and which the customer expects to 
receive. If this be so the banker is now a bailee for 

^ "The tendency of modern decisions, however, is to ignore 
traditional distinctions, and to take the objective test of the conduct 
of a reasonable man in the particular circumstances of the bailment 
in question." Goodeve, Modern Law of Personal Property, yth 
Ed.,p. 32. 

> a. Gibtin v. McMullen, supra. 
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reward, a view which appears to be taken by Hart, 
who says that "the care which the banker is bound 
to take is such care as an ordinarily efficient and prudent 
banker would take in similar circumstances." The 
contrary opinion strongly argued by Paget,^ viz. that 
the banker’s "obligation is to put himself in a position 
to take the highest care possible and to adopt all pre¬ 
cautions and means of ensuring safety known to con¬ 
temporary science " is based on a fallacious view of the 
standard of care demanded of a bailee for reward. The 
extreme degree of care suggested by Paget could only 
be required of a bailee of an exceptional type, such as 
a common carrier or possibly a safe deposit company. 
The banker’s obligation is merely to provide such safes 
and appliances as are usually kept at banks, and to 
be careful in his business arrangements. ^ 

The position will perhaps be best made clear by 
looking at one or two decided cases. 

ILLUSTRATION 1. OIBLIN McMULLEN’’ 

A customer left a box containing railway debentures 
with his bank for safe custody. It was placed in the strong¬ 
room of the bank, which could only be entered through a 
room in which a cashier sat by day and a messenger slept 
by night. This strong-room had two iron doors, which were 
opened by separate keys, both of which were by day in the 
charge of the cashier and by night one of which w^as 
entrusted to the cashier and the other to another olheer of 
the bank. The cashier made use of his key to abstract the 
debentures from the box and to convert them to his own 
use. It w^as held that the bank had not been guilty of 
negligence, but it may be doubted whether the decision 
w'ould be the same at the present time. 

HjLUSTBATION 2 . re united service CO.’’ 

The owner of railway shaies deposited the certificates 
with his bank where they were kept in a safe to which the 
manager had the only key and uncontrolled access. The 
bank collected the dividends and received a commission 
thereon: they were accordingly' bailees for reward. The 
manager purloined the certificates and converted them to 

1 Op, cit., p. 75. 

* (1868), L.R. 2 P.C. 317. 

• (1870), 6 Ch. App. 212. 
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his own use. The system under which the manager was 
enabled to commit this crime u'as held to sl»ow culpable 
negligence in the bank for which they were liable, 

It is, of course, the duty of the bank to exercise care 
in the choice of its servants and to make reasonable 
inquiries as to their previous history before engaging 
them. Subject to this, a banker is not liable for the 
thefts of a servant. In the case mentioned of Re 
United Service Co. it was not for the dishonesty of the 
manager that the bank was held liable, but for the 
careless system which had enabled him to perpetrate 
his frauds. At the present time it is the invariable 
practice to have two different keys for the strong-room, 
each of which is entrusted to a different official so that 
the room can only be opened when both are present. 

As has been mentioned already, it is usual for the 
banker either to give a receipt for the valuables or 
to require the customer to sign an entry in one of the 
bank books acknowledging the deposit of them. Should 
such a receipt contain a schedule of the goods, it will 
be prima facie evidence that these goods were in fact 
received by the bank. Usually, however, the valuables 
will be contained in a box, and the receipt will acknow¬ 
ledge the box “contents unknown." In such a case the 
burden of proving exactly what goods were deposited 
and their value is thrown on the customer. The receipt 
usually provides that it must be presented at the bank 
before redehvery of the goods will be made, but it is 
questionable how far the banker is entitled to insist 
on this provision. 

It has been suggested that the bank is under the 
obligation to keep the goods at the particular branch 
at which they are received. There is no authority on 
this point. If such a duty exists, it must be derived 
from an implied agreement between the parties, and 
it is possible to contend with some show of reason that 
the customer's valuables are intended to be kept at 
the branch which has his account. Until this question 
has been settled by a legal decision, it would be advis¬ 
able for bankers to obtain the express permission of 
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a customer before moving his property to a branch 
other than that at which it is deposited. For if the 
duty is as suggested, the bank will be absolutely liable 
for any loss or damage which may befall the goods after 
^ they have been removed, whether due to negligence 

or not.^ ' 

III, BANKER’S REFERENCES 

The giving of information as to the financial position 
of their customers, which is commonly called a bank 
reference, is part of the everyday business of banking. 
It is to be feared that this is sometimes done without 
the knowledge or consent of the customer, and if so 
it would appear to be a breach of the duty which the 
banker owes to his customer of treating the account as 
confidential. 2 

Apart from those cases where the law permjts such dis¬ 
closure, it is obviously justifiable where the customer 
himself requests that it should be made, as he does by 
implication when he gives his banker as a “reference."® 
Extent of III tliis evciit tlic position of the banker vis’d-vis the 
liability custoiucr coii be dealt with shortly. He must take due 
care not to furnish information which is false. If as 
a result of the breach of this duty the customer suffers 
damage, the banker will have to compensate him. 
In actual fact, of course, a customer is unlikely to 
suffer damage unless the information given is detri¬ 
mental to him, so that the banker will probably err, 
if he err at all, on the side of being unduly favourable 
to the customer. 

If as a result of such unduly favourable information 
the inquiring party is led to take up business which 
he would not have otherwise accepted and thereby 
suffers loss, the question will inevitably arise whether 
he is entitled to compensation from the banker. An 
analysis of the legal position, however, shows that his 
chance of success is small. 

^ Cf, Lilley v. DoubUday (188^), 7 Q.B.D. 501. 

■ See Chapter III above. 

’ Strictly speaking, the banker in such a case is a referee, i.e. a 
person to whom reference may be made for information. Colloqui¬ 
ally, however, the word ‘‘reference" is commonly used. 
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(1) Ther^ is clearly no contractual relationship 
between the banker and the person to whoni be gives 
the information, and therefore there is no contractual 
duty to make a truthful statement. This means in 
effect that no action will lie against the banker for 
negligently making a false statement, and it will very 
seldom happen in practice that the inaccuracy is due 
to anything more serious than negligence. 

(2) There remains the possibility of an action in 
tort. As Lord Haldane said in Banbury v. Bank of 
Montrealf the only duty on the banker in such a case 
is that '‘of common honesty," which in more precise 
language means that he must not be fraudulent. Any 
misrepresentation as to the customer's financial pos¬ 
ition w'hich has been made innocently will not be 
actionable. In practice the chance of fraudulent mis¬ 
representation is slight but, even if tliere lie fraud, no 
action will lie on a false and fraudulent representation 
as to the character, conduct, credit, ability, trade or 
dealings of any person unless it be made in writing,® 
and in the case of a company if the writing be under tlie 
company’s seal.® Even if the reference be given in 
writing, it will be a difticult question whellier the bank 
is liable for the fraudulent conduct of tlieir servant 
the bank manager who will, probably, have been 
responsible for giving the reference. The words of the 
Act require that the writing should be "signed by the 
party to be charged" and therefore it seems that the 
bank could not be made liable.* The manager himself 
will, of course, be personally liable for his own fraudu¬ 
lent conduct, but only if his statement was signed, and 
if fraud can be proved against him.® Actions against 
individual bank officers are very unusual, however; the 
reason is presumably to be found in the fact that the 

1 [1918] A.C. 62G. 

* Statute of Frauds ,\inenclment Act, 1828, 9 Geo. I V, c. 14, s. 6. 

* SuHft V, Jewsbury (1874), L.R. 9 Q.B. 301. 

* See Banbury v. Bank^J Montreal, supra, where this matter was 
much discussed and there w^as considerable difference of opinion 
among the members of the Court. 

^ Swift y, Jewsbury (1874). L.R. 9 Q.B. 301 ; Parwns v, Barclays 
6* Co and Goddard (1910), 26 T.L.R. 628. 
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officer in question may often not be sufficiently sub¬ 
stantial to justify proceedings. 

IV. BANKER'S CREDITS 

At the present time perhaps the most important 
ancillary service rendered by a banker to his commercial 
customer is the furnishing of credit which will enable 
the customer to discharge his obligations. This may 
or may not entail an advance or loan to the customer; 
the main feature of it, however, is that the banker 
through his business connections is able to place the 
machinery of international commercial banking at his 
customer's disposal. 

The principal machinery by means of which this 
service is rendered to the customer is the letter of 
credit. This important instrument is of great antiquity, 
older indeed than modern banking. A customer could 
be furnished with a letter of credit to meet his personal 
requirements when abroad or to satisfy his business 
commitments, e.g. to provide the price of commodities 
purchased abroad. These two situations, however, 
are susceptible of different treatment and a divergence 
between the instruments used grew up. The original 
letter of credit was essentially a document which the 
customer carried with him. The commercial letter of 
credit has become something which can be sent to 
the customer’s creditor to satisfy him that the debt 
will in due course be discharged. In the beginning it 
commonly took the form of an intimation by the 
banker that he would accept bills of exchange up to 
a specified amount and subject to given conditions. 
It became usual to set out the form of the bill, which 
was to be drawn, in the margin of the letter of credit, 
hence the term “marginal letter of credit." This type 
was in general use during the nineteenth century 
more particularly in Eastern markets. Much difficult 
litigation arose in connection with these instruments.^ 

^ See Maitland v. Chartered Bank of India (1869), 38 LJ.Ch. 363; 
Re Barber & Co., Ex parte Agra Bank (1870), L.R. 9 Eq. 725; Re 
Agra and Masterman's Bank (1867), 2 Ch. App. 391. 
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In modem times a somewhat different machinery has 
been evolved in the documentary credit v/luch in its 
various forms is now in general use, and which it is 
proposed to discuss in detail in this section. It seems 
hardly necessary, however, to refer further to the 
marginal type. Meanwhile, of course, the personal 
letter of credit remains in use and has played its part 
in the development of tourist traffic, though here also 
there are more modern varieties in the form of 
circular notes and travellers' cheques. 

A person travelling abroad will usually wish to 
be in a position to obtain cash in the various towns 
which he visits. In order to do this he may obtain from 
his banker a letter of credit addressed either to one 
particular agent of the banker or to his agents generally 
in the various towns in the countries to be visited. 
Such agents are usually referred to as correspondents. 
The former type is called a “specially advised" letter 
and the latter a “circular letter/'^ which is the more 
usual type though the former is more often used for 
issues in foreign currency. Such a letter of credit 
authorises the banker's correspondents to pay to the 
holder a sum or sums up to an amount indicated 
in the letter. Suppose the letter is for £1000, the 
customer may obtain the whole amount from one 
correspondent or draw for smaller sums from the 
different correspondents until he has had the whole 
amount. As he receives the payments, the various 
sums will be endorsed in the letter, and after tlie whole 
amount has been paid the credit is said to be exhausted. 

As a safeguard against fraud, the customer is in 
addition furnished with a letter of indication which 
bears his own signature authenticated by his bank. 
When he desires to obtain cash, he presents the two 
letters to his banker’s corre.spondent who will require 
him to sign a draft for the amount he requires and will 
compare the signature thereon with that on the letter 
of indication It is naturally important that the letter 
of credit and the letter of indication should be kept 

^ For an example, see Appendix II. 
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apart, as a thief who had obtained both might be able 
to secure payment of the whole unexhausted credit 
without difficulty. It is usually therefore made a 
condition of the contract that this shall be done. 

Circular Notes are based on the same principle. 
Here, instead of a letter, the customer is furnished with 
a draft, which he can fill in up to a specified sum, or 
in the more modern practice with a number of notes 
or cheques, each for a definite amount in round 
figures in sterling such as {5, £10, £20 and drawn by 
the banker upon his foreign correspondents. These 
are the so-called travellers’ cheques. Circular notes 
proper have largely been displaced by travellers’ 
cheques; the former have the additional safeguard of 
a letter of indication.^ It is usually a condition of the 
issue of the notes that they shall be kept apart from 
the letter of indication. If this is not done and they 
are both stolen by a thief who forges the customer's 
signature and obtains payment of the note, the banker 
is entitled to debit his customer's account.^ On the 
other hand, it would not appear that the banker is 
under any legal obligation by English law to reimburse 
the correspondent who has paid such a note, because 
he has not in fact carried out his mandate which was 
to pay the customer.^ 

A letter of credit is not a negotiable instrument nor 
is a circular note until it has been properly filled in, 
signed, and delivered. Even so, it may not be nego¬ 
tiable owing to some defect in form such as lack of 
certainty.'* 

The issue of letters of credit or of this type of circular 


^ The custom as to this apparently varies; see Minty, Law of 
Banking and Foreign Exchange. 2nd Ed., p. 283. 

* See Hume-Dick v. Hemes Farquhar & Co. (i888), 4 T.L.R. 541. 

* See the dicta in Conflans Stone Quarry Co. v. Parker (1867), 
L.R. 3 C.P. 1, a case where the character of circular notes was 
discussed. 

* As regards circular notes, Chalmers {op. cit., p. 377) expresses a 
contrary opinion, and Hart {op. cit., p. 661) accepts this; but see 
Paget, op. cit., p. 146, where he takes the point that on the wording 
usually adopted, viz. "Pay to the order of the person named in 
. . ." the letter of indication the payee is not sufficiently clearly 
indicated. 
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notes is not the equivalent of the purchase of so much 
credit by the customer; Le. he is entitled to return 
it or such portion of it as remains unexhausted to the 
bank and receive credit therefor. It is usually a 
condition of his doing so that he should return the 
letter of indication at the same time. The return of the 
letter of indication alone is not, however, at any rate 
in the case of circular notes,^ sufficient because the 
correspondent is quite entitled to cash the notes with¬ 
out receiving the letter of indication wtiicli is issued 
only as a safeguard. Until the notes are returned, 
therefore, the banker cannot know whether they have 
not b6en issued in proper form. The customer accord¬ 
ingly cannot claim to be credited with the amount of 
the unused notes except perhaps on giving his banker 
an indemnity against the possibility of having to 
reimburse his correspondent. 

ILLUSTRATION. CONFLANS STONE QUARRY CO. i*. 

PARKERS 

'Flic |)laintifts obtained a circular leLlcr of crcdil from tlio 
defendant toj^etliCM' with a letter of indjc.'ition. TJie letter 
of credit did Jiot make the ncgoliation of the draft 
vvljicli was attached to it conditional tm the production of 
thci letter of indic ation. These were sent to the plaintilt’s 
Paris ofhee under .separate cover. Fhe letter of indication 
came to liand but that containing tlie letter of credit was 
lost. The plaintilis I:)rought this action to recover its value, 
it was held that they were not entitled to do so without 
tendering the letter as this might be })aid by their corre¬ 
spondent who A\ould then be entitled to reimbursement 
by the detendant. 

The position of the banker's correspondent is simply 
that of an agent.^ The customer has no right of redress 
against him if he refuses to honour the letter of ctedit 
or gives him the money at a wrong rate of exchange. 
As between banker and correspondent, the ordinary 
rules of agency law' apply. In the days before the 
consolidation of banking in this country into a few 
large concerns, all the country banks had their London 

* This however will depend on the terms ol the notes. 

» (1867). L.R. 3 G.P. I. » See Ch. XIIL 
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correspondents and difficult questions used to arise 
when customers came to London and entered into 
more or less direct relationship with the correspondent. 
Such questions have become rare and do not call for 
discussion. There is obviously the possibility of difficult 
problems arising between the banker and his foreign 
correspondent, but in practice these have not come 
before the Courts. The correspondent might insist on 
having an indemnity, but in practice he usually 
accepts the risk. 

COMMERCIAL CREDITS 

The necessity for commercial credits arises in this 
way: an importer of goods from abroad will probably 
have to satisfy the exporter that they will be paid for. 
Payment for these shipments from abroad is usually 
made by acceptance of drafts, but the shipper needs 
some sort of assurance that these will be paid at 
maturity. This can be given by the knowledge that 
the buyer’s bank will shoulder responsibility, and this 
knowledge is obtained by the intimation to the seller, 
either directly or indirectly, by the bank that the buyer 
has credit at the bank for the amount of the price. 
At the same time the means which are to be followed 
to make this money available, e.g. the negotiation 
of drafts drawn on the buyer accompanied by docu¬ 
ments of title to goods, will be indicated. 

The evolution of this method of finance is interesting. 
Though not met with in its modern form until recent 
times, credits given against documents have been 
granted from a comparatively early period. The most 
obvious method is for the seller’s banker to accommo¬ 
date the seller by advancing the price against the 
documents. This type of finance is commonly met 
with in the export trade, particularly where financial 
arrangements at the buyer’s end are unsatisfactory. 
The arrangement is that the bank discounts the 
customer's draft for him and takes as security the bill 
of lading or other documents of title for the goods 
which it duly presents through its correspondent to 
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the buyer or his banker, who either pays the price 
(in which case the documents are marked D/P) or gives 
his acceptance (D/A).^ Term bills may be drawn either 
D/A or D/P. The bank accepts no responsibility to the 
buyer for the genuineness of the documents which it 
takes up® or for any breach of contract by its customer.® 
These rules appear to apply generally in all cases where 
bankers take up documents under letters of credit. 

The D/A type of credit which is most likely to be 
called for is unsatisfactory, however, because it 
involves the surrender of the documents. So that if 
the buyer becomes insolvent, the bank is thrown back 
upon its customer's liability and he also may prove 
to be insolvent. It is more satisfactory that the credit 
should be advanced to the buyer rather than to the 
seller, for the buyer's bank will be in the position to 
control the documents at much later stages in the 
transaction. Hence the modern form of documentary 
credit. This is so called because it provides at the same 
time for credit to the customer and security to the 
banker, in the form of the deposit with him of the 
documents of title to the goods for which the customer 
is paying by means of the credit. Most overseas trade 
is now transacted on the basis of the tender of docu¬ 
ments of title, usually bills of lading, and as a rule on 
that iyipt of contract known as c.i.f.** 

The modern merchant does not rely upon his own 
capital for the price of his purchases. He is concerned 

* A very unsatisfactory variant of tins method is exemplified by 
Ladenhurg&Co, v. Goodwin, [1912] 3 K.B. 275, where the bank simply 
received copies of the shipping documents together with a letter 
hypothecating the goods to the banker (for an explanation of this 
term, see p. 241). The property in the goods having passed to the 
buyer under the contract of sale, it was held that the bank had only 
an equitable charge on the price and that this should have been 
registered under the Companies Act, 1908, s. 93 (now s. 79, Com¬ 
panies Act, 1929). As it had not been registered, it was held to be 
void. 

* E.g. if they turn out to be forged as in Guaranty Trust Company 
V. Hanfiay, [1918] 2 K.B. 623. 

' Cf. National Park Bank v. Berggren (1914). 3 ° T.L.R. 387. 

* Nobody having to do with overseas trade can afford to bo 
ignorant of the law relating to ci.f. contracts, least of all bankers 
providing credits for the importation of goods The student is 
advised to consult GoiUin on C.i.J. Contracts (Pitman), 2nd Ed. 


Modern form 



212 


LAW OF BANKING 


to tide himself over the period between the buying of 
goods and.the making of subsales. Unless his credit is 
exceptionally good, he will have to have recourse to his 
banker for this finance. The latter will require security, 

, and this is conveniently afforded in the shape of 
documents of title to the goods.^ A banker's commercial 
credit might accordingly be described as the crank¬ 
shaft of modern commerce. ^ 

Pr^durc jjjg procedure used for a documentary letter of 
^mentiiry credit yarics somcwhat from case to case. In the first 
place, however, the terms of the credit must be arranged 
between the banker and his customer, the buyer. It 
is important that these should be clear, although if 
there is an ambiguity and the banker reasonably follows 
a course which turns out to be contrary to his customer's 
wishes the rule in Ireland v. Livingstone^ will protect 
him. In order that there may be no difficulty, however, 
the bank will usually furnish the customer with a 
printed form of application for the issue of the credit, 
and it is desirable that this form should be used in all 
cases as it will have been carefully drafted. Having 
obtained his instructions, ’ the banker must follow 
them precisely, for if he fails to do so he will have no 
right to debit his customer with any sums which he may 
pay away under the credit. As Professor Gutteridge 
says:* "It is the duty of the banker to scrutinise 
the documents tendered to him by the beneficiary 
under the credit and to check them carefully with the 
instructions which he has received from his customer. 
Any default in this respect will debar the banker from 
claiming reimbursement by the customer of any amount 
which may be paid against the documents, and will 
also cause him to forfeit his right to remuneration." 

ILLUSTRATION. SCOTT v. BARCLAYS BANE« 

Tlie defendant bank was instructed to open a credit 
under wliich drafts were to be honoured against documents 

^ For the fuller discussion of documents of title as a banker's 
.security, see Chapter XI. 

• See The Law of Bankers’ Commercial Credits, by H. C. Gutteridge, 
K.C, 

• See p. 74, ante. ‘ Op. cit., p. 55. 

• [1923] 2 K.B.i 
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including "an approved insurance policy." The documents 
which were tendered included a certificate by ati American 
insurance company to the effect that a j>olicy liad been 
issued, but giving no details as to its terms. The bank 
rejected this certificate as being a bad tender, and it was 
held tliat they Avere entitled to do so. Had the}- accepted it 
their customer w'ould have been entitled to have refused 
to pay A 

Under the law of sale it is a condition of a contract 
of sale that goods sold by description must answer to 
the description.^ It is particularly buportant, therefore, 
that the description of the goods in any bill of lading 
or other document of title presented to the bank under 
the terms of the credit, should correspond with the 
description of the goods contained in the letter of 
credit. "The accepting bank can only claim indemnity 
if the conditions on wliicli it is authorised to accept 
are in the matter of the accompanying documents, 
strictly observed, 'fhere is no room for documents 
that; arc almost the same, or wlTicli will do just as 
wcll."^ 


ILLUSTRATION. J. H. RAYNER & GO., LTD. ^ 
HAMBRO^S BANK, LTD.* 

TIu' leltc't of credit issued Ijy the defeudant bank in 
favour of llie covered a .shipment of " 1400 tons 

('oromandel gnmnd nuts." The bill of lading |)reseTUed 
to the Ijaiik described the goods as " machine .shelled ground 
nut kernels . . . couiitr)^ of origin Ibitish India." The 
hank refused to take u]) the documents. 

Held : They were entitled to do so. Even if by the usage 
of the produce market the bill of lading wtudd liave been 
a good tender to tlie l)uyer the ])ank could not be expected 
to know this. 

The next step is for the banker to advise the seller 
of the opening of the credit; this may be done directly 


^ Compare also National Bank of South Africa v. Banca Italiana 
di Sconto and Arnhold 6* Co. (1922), 10 Ll.L.R. 531, Avhere 
the credit called for acceptance against delivery orders, and it was 
held that the bank was justified in refusing the tender of the bill 
of lading. 

> Sale of Goods Act, 1893, s. 13. 

• Per Lord Sumner in Equitable Trust Co. of New York v. Dawson 
Partners, Ltd. (1926), 27 Ll.L.Rep., at p. 52. 

* [1942], 59 T.L.R. 51 . 
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by a letter notifying the seller, or through the inter¬ 
mediary of the banker's correspondent in the seller's 
country or even by giving to the buyer himself a letter 
which he may send to the seller. ^ Whichever method 
be adopted, the advice takes the form of a letter 
which sets out the terms of the credit and deals with 
the following among other matters: [a) the amount 
of the credit; (6) how it is to be operated—this 
may be by the drawing of bills of exchange for 
acceptance by the banker, but the letter must state 
at what period from sight such bills are to be paid or 
otherwise deal with the maturity of the bills. A date 
beyond which the credit wiU not be effective will also 
be stated; (c) the documents which must be tendered 
with the bill of exchange when it is presented for 
acceptance will then be set out and will commonly 
include invoice, bill of lading, and policy-^of insurance, 
wliicli are the typical documents under a c.i.f. contract, 
possibly in addition such other documents as a certi¬ 
ficate of origin or a consular certificate. If the sale has 
been made on c.i.f. terms, it is particularly important for 
the banker to make sure that the bill of lading is in the 
form "shipped" and not "received for shipment," and 
that he gets a proper policy of insurance and not simply 
a certificate that the goods are insured under some 
fioating policy. There is still a controversy over these 
matters which cannot be discussed here, but the general 
opinion seems to favour the view expressed above, 
so that the banker cannot safely accept tender of a 
“received for shipment" bill of lading or a certificate of 
insurance unless his customer has instructed him to 
do so, or possibly where there is a well-established 
custom of the particular branch of trade which is in 
question to accept such documents as good tender 
under c.i.f. contracts.^ {d) The type of cargo, price, 
p)orts of shipment and discharge, and period within 
which shipment has to be made will also be stated. 

^ See precedent in Appendix II. 

* See per McCardie, J., in Diamond Alkali Co. v. Bourgeois, [1921] 
3K.B. 443; Gutteridge, op. cit.. Ch. V; Goitein, op. cit., pp. 44-7. 
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Having received this letter, the seller can safely ship 
his cargo provided he observes the conditions on which 
it is granted, and, having done so, he will have no diffi¬ 
culty in discounting with his own bank the drafts which 
he draws on the buyer’s bank for the price of his goods. 

It remains to con.sider the position wffiich arises when 
the documents are presented to the banker issuing 
the credit. According to the terms of the agreement 
between himself and his customer, the banker will 
either pay cash (cash credit) or accept a draft drawn 
by the seller (credit under acceptance). In either 
event, the banker will be careful before paying or 
giving his acceptance to make sure that the documents 
are in order. ^ 

Assuming that the documents are in order and are 
taken up by the banker, the next question is how to 
enable the importing customer to handle the goods. 
He will, as a rule, desire to sell them off in parcels, but 
they cannot be obtained and delivered to sub-purchasers 
so long as the bank retains the documents. Moreover, 
the customer cannot obtain the funds to reimburse 
the banker against his payment or acceptance made 
or given on his behalf until he has obtained payment 
from his own purchasers, and these will not pay until 
after they have received the goods. Tliis difficulty 
may be got over by the issue of delivery orders on the 
warehouse where the goods have been placed issued 
by the bank to the purchasers against payment by 
the latter. This, however, involves the bank taking a 
somewhat active part in the transaction and is disliked 
by customers. Where the customer is entirely trust¬ 
worthy, it is u.sual for the bank to hand over to him 
the documents of title so as to enable him to obtain 
possession of the goods and to dispose of them in the 
ordinary way of business. It does not thereby cease to 
be pledgee. 

ILLUSTRATION. OFnCIAL ASSIGNEE OF MADRAS v. 

MERCANTILE BANK OF INDIA> 

A railway receipt, which in India is a document of title to 
1 See p. 212. anU. • [i 935 ] A.C. 53. 
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goods, was pledged by merchants with bankers as security 
for a Joan. The bank afterwards handed the document 
back to the pledgor in order to enable him to collect the 
goods, and place them in a warehouse on the bank's behalf. 
The pledgee afterwards became bankrupt, and his assignee 
claimed the goods from the warehouse. 

Held (by the Privy Council): That the hank had not, by 
handing the receipt over to the pledgor, given up their 
pledge, and that as the assignee in bankruptcy took over no 
more than the pledgor’s title, the bank were entitled to 
realise their security as against him. 

In this event, however, the customer gives to the 
bank a form of receipt known as a "trust receipt" 
by which he undertakes to hold the documents and 
eventually the proceeds of sale in trust for the bank.^ 
This procedure clearly requires that the bank should 
repose confidence in the customer, since, if the latter 
is fraudulently minded, he is put in a position to dis¬ 
pose of the goods and pocket the proceeds, while the 
bona fide purchaser takes the goods free of claims by the 
bank. It is not unusual, therefore, for the banker to 
safeguard his position by obtaining at the outset from 
the customer a general letter of hypothecation,^ by 
which all the customer's property which is or may at 
any time be in the possession of the bank becomes 
pledged as a continuing security for money due or 
which may become due from the customer to the 
banker. 

Documentary letters of credit fall into two divisions— 

(1) Unconfirmed or revocable letters; and 

(2) confirmed or irrevocable letters, 

UncofiftriDed These terms to some extent explain themselves. An 
credits unconfirmed credit is one which can be revoked at any 
time before the drafts drawn under it have actually 
been accepted, i.e. the seller on presenting documents 
and draft is liable to be met with a refusal on the part 
of the bank to take up the documents or accept the 
draft, although in practice it is the custom of the 

1 As to this, see p. 240 and Appendix II, p, 336. 

* As to the meaning of this term, see p. 241. 



OIHElt ^RVtCES RERF^Rlia^ BY BANKER^ 

banks to notify sellers as soon as such credits are 
withdrawn. Payments by agents made before advice 
of cancellation has reach^ them must be honoured by 
issuing banks. 

ILLirmATION. OAPR A8BS8V08 00. v. LLOTDS BAHK^ 

S. & F., of Waniaw, desired to buy from the plaintiffs 
some asbestos sheets. They instructed Lloyds Bank to 
open a credit in their favour. On 14 th June, 1920, the 
bank wrote to the plaintiffs informing them that a credit 
for 620 had been opened in their favour and could be made 
available by sight drafts accompanied by an invoice for the 
goods. The letter concluded “Tins is merely an advice of 
the opening of the credit and is not a contirmatioa of the 
same." On 20th of July, 1920, the plaintiffs shipped part of 
their goods and the draft was accepted. On the 4th of 
August the defendants were instructed by their customers 
to withdraw the credit, but they failed to inform the plain¬ 
tiffs of this although they admitted that it was their 
practice to do so. On the 30th of September the plaintiffs 
shipped the remainder of the goods and thereafter pre¬ 
sented their draft with document.? attached. The de¬ 
fendants refused to accept it and it was held that they were 
entitled to do so in view of the fact that the credit was 
unconfinned. 

In the case of unconfirmed credits, the right of 
cancellation usually appears in express terms at the 
foot of the letter, but though the contrary opinion has 
been advanced, this does not appear to be essential. 

It is obvious that an unconfirmed credit is from 
the seller's point of view a very unsatisfactory method 
of finance; as was .said by Bailhache, J., "an uncon¬ 
firmed credit is practically worthless.Should he 
become involved in any dispute with his buyer or 
even if it becomes inconvenient to the latter to pay, 
e.g. owing to a fall in prices, the banker may receive 
instructions to refuse the seller's drafts. Again, should 
the buyer become insolvent, his banker will naturally 
refuse to accept the drafts, and the seller who may have 
shipped the goods will be unable to obtain payment 
of the price. This type of credit has indeed been largely 
superseded by the confirmed or irrevocable credit. 

^ [1921] W.N. 274. ■ See case just illustrated. 
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A confirmed credit is considered as irrevocable by 
the banker,^ i.e. he cannot withdraw it without the 
consent of the beneficiary even if his customer the 
buyer requires him to do so. 

ILLUSTRATION. UBQUHART LINDSAY EASTERN BANE> 

The plaintiffs sold certain machinery to B. J. M. to be 
shipped to Calcutta. The buyers opened "a confirmed and 
irrevocable credit" in favour of the plaintiffs with the 
defendant bank. The contract of sale contained a term 
providing that in certain events the price payable for the 
machinery should be altered. After two shipments had 
been made, and paid for under the credit, a dispute arose 
as to whether the price of a third shipment should not be 
altered, and the buyers instructed the defendants not to 
take up the documents or honour the plaintiff's drafts. 
These instructions were carried out, but it was held that 
the defendants could not lawfully revoke the credit, and 
they were therefore liable to pay damages to the plaintiffs. 

It is as yet, however, far from clear as to when the 
irrevocability of a confirmed credit arises. A well- 
known bank informs its customers that "once a con¬ 
firmed credit is opened and advised to the beneficiary 
it cannot be cancelled before the expiry date," and 
this is the commonly held opinion. It is assumed that 
"advise to the beneficiary" means actually bring to 
his notice and that a letter of credit advised in writing 
could be effectively cancelled by cable at any time 
before it reached the beneficiary. In the absence of 
authority, it must indeed be considered doubtful in 
law whether the credit becomes irrevocable by the 
mere receipt of the letter though, as will be shown, the 
contract between seller and buyer may perhaps ensure 
inevocability at this stage. If the letter of credit is 
to be regarded as an offer of a contract made by the 
banker to the beneficiary, and the inclination of our 
Courts seems to be to adopt this view, there can be no 

‘ The words "confirmed" and "irrevocable" used in this con¬ 
nection are usually considered by lawyers to mean the same thing: 
see the Gilbart Lecture for 1936 by C. T. Le Quesne, K.C, (Journal 
oj thi Institute oj Bankers, Vol. 57, p. 139). See also Gutteridge, 
op, cit., 36. Bankers do not agree; see a note at ibid., p. 297. The 
position is otherwise in the U.S.A. 

■ [1922] I K.B, 318. 
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binding contract until it is accepted.^ This, however, 
is clearly a case where the offeror expects an acceptance 
by conduct, and does not look for any communication 
of the fact of acceptance. What then is to be regarded 
as an acceptance for this purpose? It would appear to 
be constituted by any act on the part of the beneficiary 
which is taken on the basis of the credit, such as the 
shipment of goods; or possibly indeed any event which 
brings him under a legal obhgation to the banker’s 
customer, i.e. the buyer. If, as may be the case, the 
contract of sale is made subject to the receipt by the 
seller of a letter of credit from the buyer’s banker, the 
mere receipt of the letter would perhaps effect a binding 
contract of sale and the credit might be held irrevocable 
as from that time.® 

It is deaf that the banker under a confirmed credit 
is not justified in a refusal to accept drafts drawn 
under it by the fact that the beneficiary has been 
guilty of a breach of contract towards his customer.® 
Indeed nothing except a failure to comply with some 
term of the letter of credit would appear to excuse such 
a course. 

The holders of the bank’s acceptances given under 
the letter of credit have no rights over against the 
documents held by the bank as security even though 
these drafts are on their face expressed to be drawn 
in respect of a specific consignment and were attached 
to the bills of lading in question. Various attempts 
have been made to establish the contrary, either by 
claiming that the bank was a trustee for the bill 
holders^ or that there was some sort of implied lien or 
charge on the documents for the proceeds of their sale, 
but without success, as in Ex parte Dever} If both 

^ See Gutteridge, op. cit., p. 19, where the difficulties of the offer 
and acceptance theory are pointed out. 

• The legal theory of the confirmed credit has not yet satisfactorily 
been worked out, and in the absence of authority the above state¬ 
ment of the law is to be regarded as tentative. In particular the 
question of consideration gives rise to difficulty. 

’ See Urquhart Lindsay v. Eastern Bank, supra, and Scott v. 
Barclays Bank, supra, per Scrutton, L. J., p. 14, 

• Bann^ v. Johnston (1871), L.R. 5 H.L. 157 

» (1884). 13 Q.B.D. 766. 
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banker and drawer become bankrupt, however, a 
holder of the former’s acceptances might become 
entitled to the documents under the bankruptcy 
rule established in Ex parte Waring} which is designed, 
on the bankniptcy of two persons both liable on a 
negotiable instrument, to prevent one of them from 
obtaining the benefit of a security when he cannot 
discharge the obligation in respect of which the security 
came into his possession.^ 

A confirmed credit is usually expressed to be such, 
or to be irrevocable, on its face, but any terms which 
indicate that the banker accepts an unequivocal obli¬ 
gation to honour drafts will be sufficient. Owing to 
the fact that this type of credit cannot be revoked, it 
is very necessary that a date be fixed for its expiry, 
and this usually appears prominently upon the letter. 
In the absence of such a cancelling date, it is Considered 
that the credit expires within a reasonable time from 
notification to the beneficiary of its having been 
opened unless, of course, he has in the meantime 
acted on it. 

In Urquhart Lindsay v. Eastern Bank} the important 
question of how much damages a bank must pay if 
it wrongly dishonours drafts drawn under a credit was 
discussed. It was argued for the bank that, since by 
English law failure to pay a debt does not sound in 
damages, they could not be liable for more than the 
amount of the drafts in question, less an allowance 
for the value of the documents which sliould have 
been taken up. While for the sellers it was contended 
that the bank’s failure to take up the draft amounted 
to a repudiation of the contract as a whole, and that 
damages must be assessed on that basis. The latter 
was the view taken by the Court. It is clear, however, 
that each case must be considered on its merits, and 
if the evidence shows that the breach of contract by 


• (1815). 19 Ves. 345. 

• See supra. 

• [1922] I K.B. 318, at p. 323. Contra see Stein v. Hawbto’s Bank 
(1921), 9 Ll.L. Rep. 433, 
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tie bank is confined to one particular draft or other¬ 
wise indicates that there was no intention to repudiate 
daimges will not be recoverable.^ 

The machinery of the banker’s documentary credit is 
susceptible of development and extension, and the 
legal rules governing it are likely to remain fluid for 
some time. "Revolving credits" have been known 
for many years though not yet judicially defined.^ 
More recently "anticipatory letters of credit" have 
come into use in certain of the British Dominions, 
notably Australia and South Africa. The object of 
the.se is to enable a seller, who has to obtain the goods 
with which to implement a contract of sale, to pay for 
them. This means that the bank has to proviile the 
finance before documents of title are obtainable, and 
this is achieved by enabling the .seller to draw on the 
bank against the production of documents evidencing 
the actual existence of the goods which are tlie subject- 
matter of the sale, c.g. certifiaites for goods issueil by 
a wareliouseman. It is obvious that this type of security 
is much less satisfactory than the normal documentary 
letter of credit.^ 

A point of fundamental importance is that the 
documentary credit affords an elastic method of making 
advances covered by easily handled security in the 
shape of documents. This aspect of the matter is 
discussed in Chapter XL 

V. INVESTMENTS 

For a long time past bankers have assisted their 
customers in connection with investments. At first this 
service was concerned with carrying out specific in¬ 
structions concerning the purchase or sale of stocks, 
shares, or other securities. Since the bonds, certificates, 
or other documents connected with the title to such 

^ Cf. Prehn v. Royal Bank of Liverpool (1S70), L.R. 5 Ex. 92. 

“ Their character was discussed ia Nordskog v. National Bank 
(1922), 10 Ll.L.R. 652—see the evidence,of the manager of Lloyds 
Bank given therein. 

• South African Reserve Bank v. M. Samuel Co., Ltd. (1931), 
40 U,L.R. 292, 
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property were frequently deposited with the banker for 
safe custody, it was a considerable convenience that 
he should undertake this work, but the scope of such 
business did not extend beyond carrying out the 
specific instructions of the customer. It was said in 
1854^ that "it is not within the scope of the business of 
bankers to seek or make investments generally for 
their customers." 

As a general statement of the law, this no doubt still 
holds good, and the banker has no general implied 
authority to invest his customer's money at his dis¬ 
cretion. There would appear to be no reason, however, 
why money should not be expressly entrusted to a 
banker for this purpose, in which event it would be 
his duty to exercise his best skill and judgment over 
the selection of securities.^ 

Since 1854, however, there can be no question but 
that it has become a common practice for customers 
to seek and receive the advice of their bankers as to 
suitable investments. Sometimes the bank manager 
accepts the responsibility of expressing his own views 
as to suitable investment, at other times the opinion 
of the bank’s stockbroker is taken. When it is made 
clear to the customer that the advice is that of the 
stockbroker, it would not appear that the bank can be 
under any responsibility other than to exercise care in 
the choice of a reputable broker. When the manager 
gives his opinion, the question may arise as to whether 
the bank is responsible for it. On the one side it could 
hardly be suggested that there was any undertaking 
or warranty by the bank that their servant's advice 
should be good. Putting the case at its highest against 
the banker, he would be responsible only for fraud or 
negligence by his manager. On the other hand, it has 
been considered that advising as to investments is 


* Bishop V. Countess of Jersey (1854), 2 Drew. 143 at p. 163, 

• The nearest authority lor this proposition appears to be Wilson 
V. United Counties Bank, [1920] A.C. 102, where the defendant 
bank undertook to look after the plaintifi's business for him while 
he was on War Service, and were held liable for their negligent 
xnanagement; but see Paget’s criticism of this case, op. cil., p. 73. 
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outside the scope of banking business altogether,^ and 
if this be a correct view of the law the manager could 
not have had authority to give advice and the banker 
could not be responsible for the advice given. In the 
Banbury Case, however, no evidence was given as to 
the practice of bankers in this connection, and in the 
present writer’s view too much weight should not be 
attached to Lord Parker’s dictum. If, as seems prob¬ 
able, evidence can be adduced to show that bankers 
often do afford this typ(^ of service, it seems impossible 
to resist the conclusion that it has become part of 
banking business and that bankers are therefore 
responsible for the advice given by their responsible 
servants. Moreover, it is certainly an important point 
that* orders for the purchase and sale of stocks and 
shares are frequently put through their bankers by 
customers, and it is then the common practice of the 
banker to share the broker’s commission as his 
remuneration. This question must therefore be regar¬ 
ded as uncovered by autlioritalive decision, and is 
one of the few major questions in banking law whicli 
are still open.® 

^ Cf. per Lord Parker in lianhury v. Bank of Montreal, [191^ C 
626. 

“ Sec a useful article in ’Vhe Banker, Vol. XLV, p. 25S. 



CHAPTER XI 

SECURITIES FOR ADVANCES 

I. GENERAL CONSIDERATIONS 

Bankers borrow in order to lend again. Every money¬ 
lender must have a lively regard to the chances of 
obtaining repayment, and from the earliest times he 
has seldom been content to rely upon the mere obliga¬ 
tion of the borrower to repay, but has demanded some 
more tangible security to which he could have recourse 
in the event of a failure by the borrower to fulfil his 
obligations. Unless buttressed by such security, the 
business of moneylending is very speculative, and can 
only be carried on on a basis of charging interest so 
high that it could hardly serve the ordinary require¬ 
ments of commerce and industry. Although the banker 
may from time to time allow a good and substantial 
customer a considerable unsecured overdraft for a 
short period, such a policy must be regarded as excep¬ 
tional, and ordinarily he must see that his advances are 
well covered. This has become increasingly so with the 
growing size of the banks. The old private banker 
knew his customers and their businesses more inti¬ 
mately than is possible for a branch manager, while 
clearly in a large administration such as that of a 
modem banking company, the discretion entrusted to 
local agents must be limited in extent, and exercised 
according to rules laid down at headquarters. All this 
adds emphasis to the importance of security in present- 
day banking. 

Whenever security is offered there are two quite 
different questions to be considered; the one economic, 
involving a forecast of the market value of the security 
at the time when realisation may have to take place; 
the other legal, involving such matters as the validity 
of the security, possibilities of defeasance, difficulties' 
of enforcement, and other like problems. Although 



SECURITIES FOR AJ3VANGES 225 

these questions are different, and it is only with the 
latter that we are here called upon to deal, the two 
matters are to some extent bound up, in that the banker 
must consider them both at the same time, and in 
connection with each other when forming his decision 
as to whether to accept a given security. The legal 
aspects of the matter involve a generalised knowledge 
of a very wide kind, such as can hardly be more than 
indicated in an elementary work. To take one example 
only, what are called Stock Exchange securities are 
frequently offered as security. These consist chiefly 
of bonds, debentures, government stocks, or stock or 
shares in limited trading companies. It is obnously 
impossible to assess the difference in value, from a 
legal point of view, between debentures and shares, or 
between preference and ordinary shares, without some 
knowledge of company law\ Wliile an attempt will be 
made in the following pages to set out the general legal 
considerations which are relevant to the principal types 
of security, the student is strongly recommended to 
consult an elementary textbook on such subjects as 
company law and land law (for mortgages). 

Before proceeding to a detailed discussion, it is 
necessary to point out one matter of a general char¬ 
acter which needs to be borne in mind in connection 
with all types of security. This is the possible occur¬ 
rence of an alteration of tlic legal character of the 
borrower, which may result in a termination of the 
original contract between the banker and his borrowing 
customer. It has already been pointed out^ that when 
the composition of a partnership alters, as by the death 
of one of the members, the original firm ceases to 
exist. It is obvious, therefore, that any security given 
by the old firm will not be available to cover the borrow¬ 
ings of the new. In the same way, the voluntary 
liquidation of a limited company in order that its 
business may be carried on by another company 
constituted upon a broader basis terminates the 
original contract with the banker, and requires a new 
^ See p. id6, ante. 
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arrangeinent. To laymen such alterations do not 
appear to be of such a vital character as they do to 
lawyers, and they are apt to continue their business 
relation as if nothing had happened. This may, how¬ 
ever, lead to considerable legal difficulty. 


II. LIENS AND PLEDGES 

Liens and pledges are in theory quite distinct, but 
the banker’s lien is peculiar in that it is in the nature 
of a pledge, and it is therefore considered advisable to 
deal with the two matters in the same section. 

A lien arises when a person having the possession of 
another's goods or securities is entitled to retain such 
possession until the owner discharges a debt owing to 
him. Liens are of two kinds, particular and general. 
A particular lien gives the right to retain possession 
only to secure payment of money owing in respect of 
the particular property over which the lien is exercised, 
a good example being the carrier’s lien for his freight. 
A general lien gives the right to retain possession until 
the whole balance of the account owing is paid. The 
banker's lien is a general lien existing by mercantile 
custom, and is binding upon the customer whether he 
knows of it or not.^ The value of the lien as compared 
with other types of security is that it arises from events 
and without any express contract with the customer. 
It may, for example, prove of great value where security 
given in some other way has depreciated to a value 
less than the amount of the debt. 

The term "lien” is a popular one with the business 
community, and is often used with a wider significance 
than is legally justifiable. For example, the banker 
is commonly said to have a lien upon a balance in one 
account against a debit showing in another. A lien, 
however, can properly exist only in respect of some¬ 
thing tangible, and while judicial authority is not 
wanting for this use of the word,® it has been much 


^ Brandao v. Barnett (1846), 12 Cl & F. 787. 

■ See Misa v. Currie (1876), i App. Cas. 554. 
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critidsed by text-writers.^ What clearly does exist in 
such a case is a right of set-off which is effected by 
combining the two accounts,^ and the fact that this 
is miscalled a lien is not perhaps of much practical 
importance. It should perhaps be added that this right 
of set-off appUes to all moneys of the customer in the 
banker’s hands except those which have been paid to 
him for some purpose inconsistent with such a right, 
e.g. to purchase shares on the customer s behalf, where 
one of the accounts is known to be a trust account. 

But where one account is used for business transactions 
and the other for personal drawings, the matter may 
be one of some difficulty.® The banker has clearly no 
right to transfer assets from one account to another 
without the customer's permission; the right of com¬ 
bination can only arise when one account is in- debit, 
and even then in the absence of insolvency it is perhaps 
necessary that lie should give notice of his intention. 

Some writers consider that all outstanding cheques 
must be paid before combination,* but tliere is no 
authority for this view. 

A pledge occurs when goods or securities are picdg® 
deposited with the creditor on the condition that 
if the debt is repaid in due course, the subject-matter 
of the pledge will be redehvered to the debtor, while, 
if it is not so repaid, the subject-matter may be sold 
by the creditor who may recoup himself out of the 
proceeds of sale. A pledge may, of course, be con¬ 
stituted over property already in the possession of the 
creditor. It is often expressly agreed between banker 
and customer that the former is to have a lien over 
securities of the latter in his possession to cover an 
overdraft. This is really an agreement for a pledge, 

^ See Hart, op, cit,, p. and Paget, op. cit,, p. 358. 

^ See p, OS, ante. 

^ Garnett v. M'Kewan (1872), L.R. 8 Ex. 10, also Mutton v. Peal, 

[1900] 2 Ch. 79, buckiniyham v. London and Midland Hank (1895), 12 
T.L.R. 70, and Greenhalgh v. Union Bank of Manchester, [1924] 2 
K.B. 153. It is submitted that the real question is one of the inten¬ 
tion with which the second account was opened and was that inten¬ 
tion sufficiently made known to the banker; see Hart, op. cit.. 
p- 309- 

* See Thomas, Banker and Customer, 4th Ed., p.233. 
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though the use of the term "lien” is here again in¬ 
veterate.^ 

saoker's lien Normally a right of lien is a right to retain possession 
only and does not carry with it a right of sale. In this 
it is clearly inferior to a pledge, but the banker's lien 
is exceptional in this respect and carries with it the 
valuable right of sale and recoupment. It has indeed 
been neatly defined as an "implied pledge. It would 
appear that in such a case notice should be given to 
the customer of the intention to realise the securities. 

The hen does not attach to every conceivable kind 
of property of the customer which may be in the hands 
of the banker, and the most difficult question which 
arises in this connection is as to the types of property 
over which the banker is entitled to claim it. The 
principle of the lien being that of an implied pledge 
it can attach only to such property as the customer 
by implication agrees that it shall. But decisions 
depending upon impheations are notoriously apt to 
conflict, for one judge will draw an inference where 
another will refuse to do so. There appears also to be 
a presumption in favour of the existence of the lien— 
as was said in Brandao v. Barnett,^ the lien exists 
"unless there be an express contract, or circumstances 
which show an implied contract inconsistent with 
lien.” ' 

Cases where there is an express contract do not cause 
difficulty but are unlikely to be common. The trouble 
begins when the customer against whose property the 
lien is claimed asserts that the circumstances show 
that his intention was that there should be no lien. 
Broadly speaking, two types of consideration arise 
in these cases (a) where the property in question 
is of such a type that one would not expect it to form 
the subject-matter of an implied pledge; (b) where the 
circumstances under which the property came under 

^ See e.g. Bills of Exchange Act, 1S82, s. 27 (3). 

■ Brandao v. Barnett, supra, at p. 806. 

■ (1846), 12 Cl. & F., 787. 

* See pOT Kay, J., in Angus v. McLachlan (1883), 23 Ch.D. 330 at 
P. 335 - 
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tbe banker's control suggest that the customer did not 
intend him to have a lien. 

According to Hart,^ it cannot be said \vitli certainty 
that the lien attaches to anything except negotiable 
securities. Paget’s opinion,* expressed in somewhat 
more general terms, is perhaps to the same effect. He 
thinks '’that the lien attaches to such securities as a 
banker ordinarily deals with for his customer otherwise 
than for safe custody.” In Mi$a v. Currie^ Lord 
Hatherley treats the hen as applying to all documents 
deposited with a banker, but this is clearly too widely 
stated. He was prepared, however, to hold that it 
applied to an authority to collect a debt. In a number 
of cases where bankers have claimed liens to title 
deeds,** insurance policies, etc., the claim has been 
rejected not on the ground that such instruments are 
not susceptible to lien but under liead {b), i.e, incon¬ 
sistency of purpose. The lien therefore appears to be 
confined to documents but it is not possible to say 
with certainty that any particular class of documents is 
excluded. There appears, however, to be no case where 
the lien has been held to attach to documents which do 
not fall into the class of negotiable or quasi negotiable 
securities. It is suggested therefore that (a) .such 
instruments as title deeds to property in land and 
chattels, are instances of property coming under the 
first head. Bankers do not normally deal in such types 
of property unless under the express terms of .some 
contract. When such property belonging to a customer 
is found in the posse.ssion of his banker, it will usually 
be held that it has been deposited for safe custody, 
and a lien will therefore equally be negatived under 
(6), for here the purpose of safe custody is clearly 
inconsistent with lien. This head, however, may 
give rise to difficulty, and the reasoning to be 
applied here may perhaps be best seen by looking 
at examples. 

1 op. cit., p. 844, et $eq. 

* Op. eit.. p. 357. 

• [1876] I App. Cas. 554, at., p. 567. 

« Cf. Wylde V. Radford (1864). 33 L.J.Cb. 51, 
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ILLUSTRATION 1 

All cases (jf tie posit for safe custody even of instruments 

of a negotiable character to which the lien would normally 

attach are clearly inconsistent with lien. 

An interesting question has been raised and discussed^ 
as to the position when bonds with coupons are lodged 
with tlie banker who when interest or dividends become 
payable ]:)resents the coupons and receives payment 
on his customer's behalf. Does the lien attach, and 
if so how far in such a case? This question must be 
answered by applying the principle already enunciated. 
In such a case the bond itself is not required for the 
purpose of obtaining the interest, and is, moreover, 
usually in the form of a negotiable security.^ It may 
be presumed, in the absence of anything to the contrary, 
to have been left with the bank for purposes of safe 
custody. The position as to the coupons is perhaps 
rather more difficult. Although there is no decision 
on the point, these would appear also to be negotiable. 
In cases where the whole sheet is left with the bank 
togetlier witli the bond itself, it is suggested that here 
again the implication is safe custody, and that this 
is so even if the banker is left to cut off and present 
the coupons, for this may be regarded as a convenience 
to save the customer the trouble of coming to the bank 
to cut off coupons every time payment is due.^ As 
soon as the coupon is cut off, however, by the banker 
for the purpose of collection, then it is no longer held 
for safe custody and the lien attaches. Even stronger 
against tlie implication of lien is the case where the 
customer keeps share certificates at his bank, and the 
fact that he instructs the companies in which he holds 
the shares to pay his dividends directly to the bank 
would not appear to affect the matter.^ 

* St'C. (Ip. cit., p. 357, et scq. 

“ Cf. Bcchiianaliimi Exploration Co. v. London Trading Bank, 
[1898] 2 Q.B. 638. 

^ Paget does not agree with this view, and thinks that the fact 
that the banker removes the coupons makes the difference. 

* See QuesUon.^ an Banking Practice, jth Ed., p. 1097. 
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nxusraATxoH n 

Where the customer pays in money to his account for 
the express purpose of enabling the banker to discharge 
some obligation incurred on his behalf, as for the payment 
of the price of sliares bought for him the intention is clearly 
that there should be no lien. 

ILLUSTRATION m. BRANDAO v. BARNETT^ 

The plaintiff’s agent had an account with the defendant 
bankers. It was the agent's duty to purchase cxcheQuer 
bills for the plaintiff, collect the interest, and, when neces¬ 
sary', get the bills changed for others. He kept them in a 
tin box at the defendants' bank, and on the <Xicasion which 
led to the action he took certain of the bills out of the box 
and handed them to the defendants, requesting them to 
collect the interest due and change tliein for others. While 
they were still in the hands of the defendants, the agent 
was made bankrupt, and as his account was overdrawn 
the defendants claimed a lien over the bills in (iuestion. 

Held: There was no lien. The implication was that the 
bills had been entrusted to the defendants for the express 
purjxjse of changing them, after wdvich, as the defendants 
knew, the new bills would liave gone back into the tin. box. 

ILLUSTRATION IV 

Cases where the lien ordinarily attaches are th< :>e where 
bills, cheques or notes are paid into his bank by a customer 
to be collectc'd and credited to his account. Even here, 
however, the lien does not necessarily attach, for the cir¬ 
cumstances may show that the money collected wa.s ear¬ 
marked for a particular purpose which is inconsistent with 
lien. An example would be where the customer has accepted 
a bill domiciled at his bank, and then pays in cheques to 
the amount in question for the jmrpose of providing the 
banker with funds to meet the acceptance. 

Sometimes, when a lien exists at common law, it 
applies whether or not the property over which it is 
claimed belongs to the person who owes the money 
as in the case of common carriers. This does not seem 
to be true of the banker’s lien. According to Paget^ 
“it must now be taken that the general lien extends 

1 (1S46), 12 Cl. Sc F.. 787. 

* dp. cit., p. 359—the ca.se cited Cuiklterl v. Roharls Lubbock, [1909] 

2 Ch. 226 is not a decision supporting this view, though it contain.s a 
dictum by Cozeiis.Hardy, M.R., to that effect.; sec p. 238, 

I7--(L.2,4,45) 
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only to the customer’s own securities." This would 
mean that if a customer paid in instruments which he 
had stolen, or wliich he held in a fiduciary capacity, 
the banker would not be entitled to a lien on them. 
This seems questionable. Certainly if the securities are 
negotiable the lien should attach, if only on the basis 
that it involves an implied pledge, and the full doctrine 
of negotiability applies to pledges.^ Moreover, this 
view if correct would have furnished a short answer 
to the claim of the defendant in Brandao v. Barnett,'^ 

Several cases have arisen where securities have been 
deposited with a banker to cover a particular advance, 
and when this has been repaid but the securities have 
remained in the possession of the banker, it has been 
a question whether a lien can be claimed over them to 
secure an overdraft on the general account. The 
answer again depends upon the circumstances of each 
particular case. If, for example, the customer had 
asked for the return of the securities, it would be clear 
that he did not intend that there should be a lien. On 
the other hand, if he had left them without any instruc¬ 
tions to the banker, the inference that he intended 
them to secure his general account could legitimately 
be drawn. 

From the point of view of banking law pledges, as 
distinguished from liens, arise by express agreement. 
Usually the same types of property are dealt with by 
pledge as are available to support a lien, but in addition 
chattel property can be made use of as security in this 
way. Bankers, however, have not the facilities for 
storing merchandise which an extensive use of this 
type of security would entail, while realisation might 
be difficult. Apart from goods of great intrinsic value, 
such as jewellery, pledges of goods are not favoured. 
It is necessary, however, to notice here a type of 
security which is in effect an agreement to pledge, of 
which considerable use is now being made. When the 
customer is obtaining regular finance from his banker 

' Bills of Exchange Act. 1882, s. 27 (3). 

• Cited supra —see particularly Lord Campbell at p. 805. 
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by way of the acceptance by the latter of drafts drawn 
upon hira by sellers of merchandise imported by the 
customer, it is usual for the customer to make an agree¬ 
ment with the banker-under which all property of his 
which may from time to time come into the hands of 
the banker, or alternatively, specified pro|>erty, is 
declared to be charged for the repayment of the amount 
of such acceptances. This agreement takes the form of 
a letter to the banker, signed by the customer, which is 
called a letter of lien or sometimes of hypothecation.^ iteu**^**^ 
Its effect is to pledge such property of the customer, 
falling within its tenns, as is already in the banker's 
hands, and provides that any such property afterward.s 
coming into his hands shall be regarded as pledged. 
Alternatively the letter may be regarded as an agree¬ 
ment to charge.2 There would appear to be an implied 
power of sale in the event of default, but the form of 
agreement commonly used confers an express power of 
sale. 

The right of sale and recoupment is tlie same in the 
casQ of a pledge as in that of lien, i.e. it arises on default. 

Notice of the intention to sell must be given to the 
debtor so that he may have a final opportunity to 
discharge his debt. It is- considered by Paget® that 
where securities pledged to secure a specific advance are 
sold leaving a surplus, the banker is entitled to retain 
this surplus against a debit on the general account by 
virtue of his general lien. In the writer's opinion the 
authorities advanced in support of this opinion do not 
sustain it, and it must be considered as doubtful, for 
it appears to conflict with the principle of intention 
already discussed. 

The types of property usually given and taken in 
pledge are negotiable securities, and, to a lesser extent, 
documents of title to goods, particularly bills of lading, 
which are, of course, ^?/tfsi-negotiable in character. 

' For the meaning of the expression "hypothecation/' see p. 241. 

The trust receipt (see p. 240) is a document of similar operation. 

* Oficial Assignee^ of Madras v. Mercantile Bank of India, [1935] 

A.C 53. 

® op. cit., p. 396. * 
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From the legal point of view, the negotiable instrument 
furnishes an ideal security, for apart from the rare 
possibility of forgery, a hona fide holder for value takes 
a good title, and there is therefore no need to make 
inquiries and investigations. From the business point 
of view, this means that such instruments are easily 
realisable, provided the names upon them are good, 
which satisfies the banker's primary requirement of 
liquidity. When the instrument takes the form of a 
bearer debenture bond issued by an important cor¬ 
poration upon the security of substantial assets every 
imaginable requirement seems to be satisfied. 

1 he pledgee in these circumstances becomes a holder 
for value of the instrument to the extent of the sum 
which he has advanced.^ 

ILLUSTRATION. LONDON JOINT STOCK BANK v. SIMMONS’ 

Ihe respondent S., who was plaintiff in the action, was 
the owner of valuable negotiable bonds which were in the 
possession of a firm of stockbrokers for purposes of safe 
custody only. A partner in the firm pledged the bonds 
with the appellant bank as security for an overdraft 
which he used for his own fraudulent purposes. He had 
no authority whatever from the respondent to deal with 
the bonds in question. 

Held: 'Ihe bank having acted in good faith, were en¬ 
titled to such part of the proceeds of the bonds, which they 
had rcali.scd, as would reimburse the amount of their 
advance. Of the balance, they would be trustees for the 
respondent. 

Per Lord Hcrschell: " It is surely of the very essence of a 
negotiable instrument that you may treat the person in 
ptissession of it as having authority to deal with it, be he 
agent or otherwise, unless you know to the contrary, and 
are not comp>elled, in order to secure a good title to yourself, 
to inquire into the nature of his title, or the extent of his 
authority.” 

In the case of bills or notes, the customer may either 
pledge instruments of which he is already the holder 
or he may draw, make, accept, or otherwise make 

’ Cf. Bills of Exchange Act, 1882, s. 27 (3). 

* [i8g2] A.C. 201. 
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himself Kable upon instruments specially created for 
the purpose of the pledge. 

As Chalmers points out,.^ it is necessary to distinguish 
the discount of a bill,® from the pledge or deposit of it 
as security. In theory, the difference is obvious, for 
the discounter purchases the full property in the ‘^“*««“*****<* 
instrument, giving its face value less the amount of liis 
discounting charge. This means that the discounting 
holder has the right to receive the full value of the 
instrument from those liable upon it without accounting 
in any way to his transferor, while his rights depend 
entirely upon the instrument, and he has no separate 
right of action for debt, as the pledgee has. Thus if he 
fails to give necessary notices of dishonour he will lose 
his rights. The pledgee, on the other hand, holds the 
instrument simply as collateral security, which he may 
realise at his option, having the right to recover his 
debt by action if he chooses, whereupon he must, of 
course, surrender Ills security. 

It may not always be easy to distinguish between 
the two positions in practice, for it depends ujx)n the 
intention of the parties which often has to be deduced 
from the circumstances, no light task when the evidence 
as may happen is conflicting. A useful test—it cannot 
be called more—is to see wdicther the instrument, if bill 
or note payable to order, bears the customer's endorse¬ 
ment : if it does, it is probable that the intention was 
that the endorsee should take the full property, if not 
that it was a pledge. 

When a debtor pays his debt, he is entitled to have 
his securities returned, and the same rule must apply 
in the case of a pledge of securities—the contrary view 
apparently taken in Glasscock v. Z?a//s® seems to be 
based upon a misapprehension. One overwhelming 
reason for this is that the repayment of the debt does 
not of itself discharge the instrument in the hands of 
a holder in due course, so that a pledgee if entitled 

‘ op. cit., p. 103, 

■ As to di.scountiiig bills, see also Chapter VI, p. 115 , ante. 

* (1890). 24 Q.B.D. 13, 
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to retain the instrument would be placed in the position 
to commit a fraud upon the ex-debtor.^ 

Strictly speaking, the only not-negotiable securities 
which can be pledged are documents of title to goods. 
There have, however, been occasional instances of 
persons being estopped from denying the negotiability 
of instruments issued by them, or handled by them in 
such a way as to furnish a representation of negoti¬ 
ability.^ These are rare, however, and it is unlikely 
that bankers will handle such instruments unless they 
are in fact treated as negotiable by the usage of the 
market as in Goodwin v. Robarh? 

When the securities pledged are not negotiable, the 
rule nemo dat quod non habet applies, and the pledgee 
cannot prima facie take a better title than the pledgor 
had himself, i.e, he takes subject to defects of title in 
his pledgor. This, of course, means some inquiry into 
title, or the taking of a definite risk. This risk is, 
however, considerably mitigated by the protection 
given to certain holders of such instruments by the 
Factors Act, i88g,^ and The Sale of Goods Act, 1893.® 
While in the case of bills of lading, a bona fide holder 
for value, including, of course, a pledgee, at common 
law took the document free of the unpaid seller’s right 
of stopping the goods in transit.® This privilege was 
extended to other documents of title to goods by the 
Sale of Goods Act.’ 

The Factors Act, 1889, by Sect. 2 protects pledges 
by factors acting in the way of their business of docu¬ 
ments of title to goods which are in their possession 
with the consent of the owner, notwithstanding that 
they have no authority to pledge or act beyond their 
actual authority. A factor cannot, however, make an 

* See Glasscock v. Balls, supra, where a fraud of this type was 
perpetrated. 

* The best case of this kind is the well-known Goodwin v. Robarts 
(1875), I App. Cas. 476. 

* Supra. 

* 52 A 53 Vict., c. 45. 

‘ 56 & 57 Vict., c. 71. 

* Cf. Lickbarrow v. MasoH (1787), 2 T.R. 63. 
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effective pledge under this section to secure debts 
already owing by him to the pledgee at the time of 
the pledge, except in so far as he has himself some 
right or interest in them> 

The Sale of Goods Act, 1893,® by Sect. 25 provides 
that when a person who has sold goods continues in 
possession of a document of title to them, e.g. a bill of 
lading, the delivery or transfer by that person or by 
a factor acting for him of such document of title by 
way of pledge to a person acting in good faith and 
without knowledge of the previous sale is as effective 
as if the person making it had been expressly author¬ 
ised to do so by the owner. The section contains a 
similar provision validating unauthorised pledges of 
documents of title to goods by persons who liave 
bought or agreed to buy goods and have tliereupon 
obtained possession of documents of title to them. 

Except in cases of theft, which are rare, if a document 
of title to goods goes out of its owner s hands, it will 
probably be either to a factor, in connection with a 
sale, or as a security, e.g, by pledge. It will be seen, 
therefore, that this type of security falls not far short 
of the negotiable instrument in legal value, while from 
a practical point of view in times of stable markets 
its liquidity is high. 

The bill of lading, which by virtue of its use in 
connection with bankers' documentary credits,® is the ‘*‘**"« 
document of title to goods most commonly pledged 
in this way involves numerous legal difficulties, the 
mastery of which requires considerable legal study. 

Only a few of the more important can be indicated here. 

Under the Bills of Lading Act, 1855,^ the endorsee 
of a bill of lading to whom the property has passed 
under the endorsement, not only takes such property 
but becomes an assignee of the contract of carriage 
evidenced in the document. He may, therefore, become 

1 Factors Act, i88g, s. 4; for a more detailed discussion of this 
important statute see Hart, op. cit., pp. 925, et seq 

* 56 & 57 Viet., c. 71. 

* See Chapter X, pp. 210, et seq. 

* 18 & 19 Viet., c. III. 
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liable to pay freight, demurrage, and other charges. 
It has been held, however, by the House of Lords that 
this applies only to an endorsee taking the full owner¬ 
ship, and not to a pledgee. 

ILLUSTRATION. SEWELL v. BURDICK^ 

Goods were shipped to Russia under a bill of lading 
making them deliverable to the shipper or assigns. The 
shipper pledged this document with the defendant, a 
banker, as security for a loan, endorsing to him the 
bill of lading.^ The goods were seized by the Russian 
Customs and sold to pay duty due on them, and the amount 
realised by the sale did not pay the duty owing. The 
defendant banker never presented his bill of lading, or 
took possession of the goods. The shipowner, the plaintiff 
in the action, demanded his freight, which had not been 
paid, from the defendant, contending that under the Bills 
of Lading Act the obligation to pay the freight had passed 
to the defendant when he became endorsee of the bill of 
lading. 

Held: The defendant was not liable, for the obligations 
arising from the contract pass only to an endorsee who 
takes the full or general property in the bill of lading, and 
not to a person who like a pledgee takes only a special 
property. 

The value of this decision from the point of view of a 
pledgee, however, has been to some extent detracted 
from by a later decision,^ for it has been held that should 
the pledgee come under the necessity of presenting 
his bill of lading in order to enforce his security by 
obtaining possession of the goods, he impliedly under¬ 
takes to fulfil the terms of the contract evidenced by it, 
and may thus become liable for freight, demurrage, and 
other charges independentl}'^ of the Bills of Lading Act. 

ILLUSTRATION. BRANDT v. LIVERPOOL, BRAZIL, AND 
PLATE STEAM NAVIGATION C0.« 

A quantity of zinc ashes was shipped in bags from an 
American port to Liverpool under a bill of lading in the 

* (1884). 10 App. Cas. 74. 

* In the case of a bill oi lading for delivery to a named person or 
assign.s or order endorsoinent is necessary in order to put the pledgee 
in a position to obtain delivery of the goods from the ship. 

* Brandt v. Liverpool, Brazil and Plate Steam Navigation Co., 
[1524] I K.B. 575. 

‘ Supra. 
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ordinary form, which was afterwards pledged with the 
plaintiff as security for a loan. Some of the bags got very 
wet and had to be removed during the voyage and recon¬ 
ditioned. The plaintiff presented his bill of lading arid took 
possession of the goods at Liverpool. He then brought an 
action against the shipowners for damag^^s for the delay in 
carrying out the contract and they counterclaimed for the 
cost of reconditioning the goods. The defendants con¬ 
tended that the plaintiff as a pledgee v^m,s not an assignee 
of the contract under the Bills of Lading Act. 

Held: That as the plaintiff had taken delivery of the 
goods under the bill of lading he acquired the rights and 
obligations under the contract evidenced by it, and was 
entitl:?d to damages for the delay and must pay for the 
reconditioning of the goods. 

Another possible source of danger to pledgees of 
bills of lading arises from the fact that tliey are issued 
in sets usually of three. It would be quite possible for 
a fraudulent shipper, therefore, to pledge each of the^ 
three copies in the set. The .shipc)wner'.s obligation 
is to deliver the goods to tlie first person who presents 
a bill of lading in proper order, so that the more tardy 
pledgees might find that their security was worthless. 

ILLUSTRATION. GLYN, mLLS A CO. v. EAST AND WEST 
INDIA DOCK CO.^ 

A set of throe bills of lading \va.s issued in respect of a 
eonsignrnent of goods shipped to London, and two of these 
were s uit to the coii.sigaee who pledged the first of tliem 
witli the plaintiff bankers as security for a loan. The 
goods were afterwards discharged from the ship and j)laced 
in the defendant dock company'.s warehouse, subject to a 
stop for the freight which had not been forthcoming upon 
the arrival of the sliip. The consignee presented his .second 
copy of the bill of lading to the defendants and, on paying 
the freight, was given pos.session of the goods through a 
sub-purchaser to whom he had given delivery orders on 
the defendants. The plaintiffs, on discovering what had 
happened, .sued the defendants for the conversion of their 
goods. 

Held: That the defendants, having delivered the goods 
hnna fide and without knowledge of the transfer of the first 
bill of lading, had acted within their right.s, and were not 
liable. 


* (1882) 7 App. Cas. 591. 
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This difficulty can be easily overcome by the pledgee 
obtaining the complete set of bills, and this is now the 
usual practice. 

As has already been pointed out, the banker is not 
a merchant, and indeed the business of disposing of 
the goods is that of the customer. A method of enabling 
the latter to handle the documents without unduly 
impairing the banker's security has had to be devised. 
This has been done by means of the trust receipt which 
is given by the customer in return for the custody of 
the documents.^ By the terms of the trust receipt,* 
the customer acknowledges that he has received from 
the banker the bill of lading and other relevant docu¬ 
ments which he undertakes to hold, as also the money 
received from the sale of the goods which they repre¬ 
sent, in trust for the banker. Such a document is not 
a bill of sale, and, should the customer become bank¬ 
rupt, the banker is a secured creditor. 


ILLUSTRATION. RE DAVID ALLESTER LTD.’ 

The company pledged bills of lading with Barclays 
Bank to secure an overdraft. When it was time to sell 
the goods represented by the bills of lading, the company 
in accordance with mercantile practice obtained the bills 
of lading from the bank on giving the usual trust receipt 
by which it was acknowledged that the bills of lading were 
received in trust for the bank and that the goods when 
received and the proceeds thereof when sold should be so 
held, and the proceeds remitted to the bank as the goods 
were realised. The company went into liquidation before 
several bills of lading had been dealt with, and the question 
arose whether they were part of the assets. 

Held: The letter of trust was not a bill of sale, and in any 
event the bank retained its rights under the letter as 
pledgee. 

^ Very often the banker sends the document to the customer with 
an accompanying memorandum setting out the terms on which the 
customer is to hold and use them. Such a memorandum is called a 
letter of hypothecation or letter of trust. The written acceptance of 
its terms by the customer amounts to a trust receipt. See Appendix. 

* See example, p. 336, post. 

* [1922] 2 Ch. 211; see also Official Receiver of Madras v. Met- 
cantiU Bank, [1935] A.C. 53, and p. 212, ante. 



SECURITIES FOR ADVANCES 24I 

Nor are tne goods considered as being within the 
"order and disposition” of the buyer within the mean¬ 
ing of Sect. 38 of the Bankruptcy Act, 1914, under 
which the property of a third person in the hands of a 
bankrupt in connection with his trade or business may 
become divisible among his creditors.^ Should the 
customer act in bad faith as by failing to pay over the 
receipts of a sale to the banker, or by pledging them 
with some other lender the banker appears to be un¬ 
protected, for such a pledge is governed by the Factors 
Act, 1889, and the pledgee takes a good title.*-* The 
modern trust receipt is a complicated document, which 
has so far been very little before the Courts, and there 
are no doubt many matters in relation to it which still 
wait to be cleared up.^ 

Pledge, as has been shown, depends upon possession 
passing to the pledgee. An owner remaining in posses¬ 
sion cannot effectively pledge, though he may under¬ 
take to give up possession on demand. Such a promise 
to give possession as security is called a hypothecation, 
an expression defined by Hart* in this way: "Where 
property is ciiarged with the amount of a debt, but 
neither ownership nor possession is passed to the 
creditor, it is said to be hypothecated.” Contracts of 
hypothecation were not originally recognised by English 
law as conferring any rights other than those arising 
out of the bare contract, i.e. they conferred no security. 
A contract or letter of hypothecation appears now, 
however, to confer equitable rights over the property 
hypothecated, and is treated in the same way as a trust 
receipt, the two terms being sometimes used inter¬ 
changeably.® The terms of a hypothecation should be 

' See case last cited, also Rc Hamilton Youn^, [1905] 2 K.B. 772, 

* Lloyds Bank v. Bank of America, etc., [1037] ^ : [*^93^! 

2 K.B. 147. 

^ See Gutteridge, Bayikers' Commercial Credits, p. 75. 

* Op. cit., p. 906. 

® Strictly speaking, the letter of hypothec'ation shmikl precede 
the trust receipt which should come into existence as a result of it. 
The trust receipt is given when the banker hands the documents 
to the customer which is not really a hypothecation at all; hypothe¬ 
cation in the strict sense would take place if the banker did not 
receive the documents. 
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evidenced by a written memorandum setting out the 
various obligations which the customer undertakes. 
It should be noticed that the term “hypothecation” 
has never become a term of art in English law, and is 
used by business people with a somewhat loose conno¬ 
tation, for instance the memorandum accompanying 
a pledge of documents of title to goods, by which the 
pledgor authorises the pledgee to dispose of the goods 
in the event of his failing to discharge his obligation 
is commonly called a letter of hypothecation.^ 

III. GUARANTEES 

A less tangible but very effective form of security 
is to obtain a guarantee of the loan or overdraft from 
some third party whose financial stability can be 
relied upon. Since the effectiveness of the guarantee 
depends upon the solvency of the surety,* the banker 
will often insist upon the provision of other security in 
support of the guarantee. Security by guarantee has 
two main aspects, the business and the legal. The 
business side of the matter is concerned with the con¬ 
tinued solvency of the surety, the legal side with the 
provision of an effective contract which will in all 
conceivable circumstances give the banker a good 
legal remedy against the surety. It must always be 
borne in mind in dealing with this subject that the 
law leans in favour of the guarantor, and that if the 
creditor oversteps in any way the letter of his contract 
he will usually find that his security has vanished. So 
much is this so that the bankers have felt obliged with 
the assistance of their legal advisers to work out elab¬ 
orate forms of contract.® These vary but slightly from 
one bank to another, and if used with knowledge and 
understanding of the objects of the various clauses they 
furnish a fairly complete safeguard on the legal side 

' Soe Minty, op. cit., p. 222. 

“ The word ''surety" has exactly the same significance as the 
word " guarantor. ■' The common usage of guarantee as the equiva¬ 
lent of warranty, e g. of the purity of goods, should be avoided. 

* In reading tliis section the student should make frequent refer¬ 
ence to the form of guarantee printed in Appendix II. 
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of the business. The object, says Paget, is "to keep a 
free hand for the bank and a tight one cn the guar¬ 
antor."^ 

Naturally in practice no manager would accept a 
guarantee which was not in the usual terms without 
the confirmation of the head office and the legal depart¬ 
ment, and therefore the pitfalls which normally 
encompass a creditor relying upon a contract of guar¬ 
antee should be easily avoided. It is essential, however, 
that the bank should observe and act upon any pre¬ 
liminary conditions upon which the guarantee is given 
if such there be, as otherwise the carefully drawn terms 
of the instrument may fail to operate altogether, 

ILLUSTRATION. BURTON t;. GRAY’ 

The plaintiif handed to his brother certain securiti(?s, 
which the brother took to the defendant banker for the 
purpose of obtaining a loan. He showed a letter purporting 
to t>e signed by the plaintifi, and giving a charge upon the 
securities “in consideration of your lending F. Burton the 
.sum of /Togo for vSeven days from thi.s date." Instead of 
lending that sum to the brother, the defendant allowed 
him to overdraw hi.s account by means of a number of 
cheques, the amount of the overdraft being rathtr less than 
/I000. 

Held: That the terms of the deposit required an im¬ 
mediate advance of /looo and had not been fulfilled, and 
that the defendant must give up tlie securities. 

The general use of forms of guarantee makes it 
unnecessary to embark upon a detailed consideration 
of the general principles of the law^ of guarantee, a 
subject which in any event is adequately dealt with in 
the textbooks upon commercial law. It is not, however, 
possible to appreciate the purpose of many of the terms 
in the standard form witliout some knowledge of the 
principles which have called them into being, and it 
will be necessary to mention shortly therefore certain 
elementary rules: the student is, however, advised to 
refresh his memory by reading the appropriate chapter 
in some standard textbook.® 

1 op. cii., p. 420. 

* (1873) 8 App. 932. 

• E.g. Slater’s Mercantile Law, 


Principles 
of law 
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{a) In law a guarantee is a particular form of con¬ 
tract, viz. "to answer for the debt, default, or mis¬ 
carriage ’' of another. According to Anson^ it can always 
be reduced to the formula "deal with A and if he does 
not pay you I will." 

Examples, (i) The guarantor says to a banker "let 
my friend have an overdraft up to £ioo, and if he does 
not repay it I will do so." (ii) The guarantor says to the 
banker "allow my friend’s present overdraft to stand 
for six months, and if he has not reimbursed you at 
the end of that period I will do so." 

As with every other contract, there must be con¬ 
sideration, or an instrument under seal. It is sufficient, 
of course, that the debtor should have the benefit of 
the consideration; the surety may well be a complete 
volunteer. The question of consideration must be 
borne in mind. Suppose the banker had already agreed 
to allow an overdraft, and then becoming doubtful 
asked the customer to find a guarantor. Should he 
do so, it would be necessary to see that some extension 
of the terms of the original agreement for the overdraft 
was given, e.g. by way of extension of time or period, 
otherwise there would be lack of consideration. 

(6) Contracts of guarantee come within the well- 
known Sect. 4 of the Statute of Frauds, and are there¬ 
fore unenforceable by action unless evidenced by a 
memorandum in writing signed by the surety or his 
agent on his behalf. It is not necessary in the case 
of guarantee that the memorandum should set out the 
consideration.'-^ The use of the standard form, of course, 
fulfils the requirements of the statute, but, if any 
alterations are agreed upon, these must also be reduced 
to writing, or they will either be inoperative, or, if of 
a fundamental character, have the effect of destroying 
the contract evidenced in the form.® The memorandum 
may come into existence by exchange of correspond¬ 
ence before the standard form has been signed. It 

^ Law of Caniraci, i8th Ed., p. 64. 

* Mercantile Law Amendment Act, 1856. 19 & 20 Viet., c. 97, s, 3. 
An undertaking to become .surety should be similarly evidenced. 

■ Cf. Morris v. Baron, [1918] A.C. i. 
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might become necessary to rely upon this in case the 
surety afterwards went back upon his word and 
refused to sign the form. 

It is often a difficult problem to distinguish a contract 
of guarantee from a contract of indemnity, a difference 
which may be of importance since the latter type does 
not require a written memorandum. In banking, this 
question is, however, unlikely to arise since the inten¬ 
tion of the parties should be clear, and cannot arise 
if the standard form is used. 

(c) One question which has been litigated is whether 
the creditor is under the obligation to disclose to the 
guarantor information which he has about the debtor 
which makes it probable that he, the guarantor, will 
be called upon to pay; information which if di.sclosed 
to the guarantor might well lead to his refusing to enter 
into the contract. Such an obligation could only exist 
if the contract were one of the utmost good faith 
{uherrimae fidei). It has been held that no such obliga¬ 
tion exists. 

ILLUSTRATION. NATIONAL PROVINCIAL BANK t. 

GLANUSK' 

The defendant guaranteed the account of his agent with 
the plaintiffs, and was afterwards called upon to discharge 
his obligation. He contended that at the time he gave the 
guarantee the manager of the plaintiff's l)ranch. where the 
account was kept, was aware or suspected that the agent 
was defrauding his princiyml, and that he ought to have 
comm Lin icated his knowledge. 

Held: That assuming that there w'as such suspicion, 
the plaintiffs were under no obligation to make any dis¬ 
closure to the defendant. 

It is indeed very arguable that the mention of such 
information without the express authorisation of the 
customer would be a breach of the banker's duty to 
keep his affairs confidential.^ 

’ [19*3] 3 K B. 335. Sec also We&lminster Bank, Ltd. v. Cond 
(1941), 46 Com. Cas. 60. 

* See Tournier v. National Provincial Bank, [1924] 1 K.B. 461, 
and discussion in Chapter III, p 17, above. Paget {op. cit., p, 423) 
suggests that in the event of the proposed surety asking questions 
with a view to elucidating the position, the banker has implied 
authority to answer them. This seems doubtful. The safe course is 
for the .surety to ask the debtor for permission to inquire. 
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The position is the same if the banker is granting 
the advance in order to provide for the payment of an 
old debt.^ 

The so-called fidelity guarantee by which the surety 
binds himself to make good losses resulting from fraud 
or breach of trust on the part of a person in a position 
of confidence or responsibility, is really a form of 
insurance, and in such cases full disclosure of material 
matters is called for. 

[d) In many cases the proposed surety will be intro¬ 
duced to the bank by the customer. He may be a 
person unversed in affairs, in which event the banker 
will probably explain to him the nature of the trans¬ 
action. Such an explanation appears to "amount to a 
representation or at least is evidence of a representation 
that there is nothing in the transaction which might 
not naturally be expected to take place between the 
parties to a transaction such as that described/'^ It 
is important, therefore, that all statements made should 
be accurate, for misrepresentation, though innocent, 
will avoid the contract. 

ILLUSTRATION. STONE 1 ;. COMPTON’ 

The defendant became party to a promissory note in 
order to secure an advance made by the plaintiff banker to 
a customer. The debtor himself entered into a deed of 
mortgage vv'hich contained an inaccurate recital from which 
it ay)pcared that at the time of the advance nothing was 
owing from the debtor to the plaintiff, although in fact a 
substantial sum of money was owing which was to be paid 
off out of the advance. This recital was read in the presence 
of the defendant before he signed the promissory note, and 
it was held that in the circumstances he was not bound by 
his signature. 

(c) Somctime.s the customer may be left to obtain 
the signature of the surety to the bank's standard form 
of guarantee entrusted to him for that purpose. The 
question may then arise as to whether the customer 

1 Hamilton v. Watson (1845). 12 Cl. & F, 109. 

* Leev. Jones (1864). 17C-I3.N.S. 4S2. 

® (1838), 5 Bing. N.C. 142. 
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has been constituted the agent of the banker to make 
representations to the surety. In the only case where 
this contention has so far been advanced, it was nega¬ 
tived by the jury,^ and the danger of its being accepted 
is not perhaps a very serious one. It can in any case 
be avoided by the presence of a competent official of 
the bank on the execution of the meinorandum of 
guarantee. 

(/) Cases have occurred where the guarantor has 
been able to claim that the whole transaction was void 
for mistake. 

ILLUSTRATION. CARLISLE AND DISTRICT BANK r. 

BRAOG’ 

The defendant signed a document jnirporting to be a 
guarantee by him to the plaintiffs of the account of oiur of 
their customers, R. The document was in fact a form of 
guarantee entrusted to R by the plaintiffs in order that he 
might obtain the defendant’s signature to it. R, however, 
represented to tlie defendant that the document was an 
insurance jiaper, and lie signed it in tin; Ix.Ref that this was 
so. 1ji an action liy tlie plaintiffs to enforce the guarantee— 
//<^/^/ .• That there was a fundamental mistake,; as to the 
nature of the transaction on tlie part of the defLiulant, and 
that the contract of guarantee was therefoie a nullity. 
The cle feudal it was not liable. 

This case indicates that there is a fiirtlier and more 
serious danger in entrusting the debtor with the task 
of obtaining the surety’s signature than that already 
mentioned. A debtor at his wits' end for accommoda¬ 
tion may be capable of any fraud. The decision has, 
however, been much criticised, and it must be remem¬ 
bered *that the fact that the surety has made a mistake 
as to the contents of a document, or has misunderstood 
its terms will not free him from liability.^ 

(g) Full capacity to contract is, of course, necessary. 
This means, for example, that an infant cannot bind 
himself by becoming a surety. Again a contract of 
guarantee may be ttlfra vires a limited company under 

' Carlisle and District Bank v. Bragg, [1911] i K.13. 489. 

■ Supra. 

* Howaison v. Webb, [1907] i Ch. 537; Stewart & McDonald w 
Young (1894). 38 S.J. 385. 

18—(L.244,^) 
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its memorandum of association, which should always 
be inspected before accepting it as a surety. In cases 
where there is a fiduciary relationship between the 
debtor and the guarantor allegations of undue influence 
which if substantiated will make the contract voidable, 
are always possible. If, for example, a solicitor's 
account is to be guaranteed by a client, or that of a 
husband by his wife, the banker should always insist 
that the guarantor should have independent advice 
before signing the contract—^it is valueless to do this 
after the signature has been obtained.^ There is no 
presumption of undue influence by a husband over his 
wife in connection with a contract to which they are 
parties, but very little evidence of influence is required 
to establish a case.® 

(h) If it is proposed that there should be more than 
one surety, the banker should see that tliey each give 
a several undertaking to be bound. If the guarantee 
is joint only, as opposed to joint and several, the 
sureties are only liable so to speak en bloc, so that if 
proceedings be taken against some of them only, and 
judgment obtained, the others will be released from 
their obligations.® Several sureties may however be sued 
individually, and each is liable for the whole amount. 

(i) The duration of the guarantee is naturally of 
importance. The surety will naturally wish in most 
cases to limit the period of his liability, and may stipu¬ 
late that the guarantee is only to be for a limited 
period. This should only give rise to difiiculty, if at 
all, at the termination of the period in question.^ If, 
however, the time is left indefinite, there is an implied 
agreement that it is to continue qntil revoked by the 
surety. The form of guarantee used by the banks is 
clearly worded to make the obligation a continuing 
one—e.g. 'Tor so long as the bank may think fit". . . . 
"shall be a continuing security . . . ." It must also 
be distinguished from a "specific" guarantee, which 

* McKenzie v. Royal Bank of Canada, [1934] A.C. 468. 

* Ibid. 

• Cf, Kendall v, Hamilton (1879), 4 App. Cas. 504. 

• See below, p. 252. 
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guarantees a specific debt only, and quite possibly an 
existing specific debt, and is discharged as soon as the 
debt in question is repaid, even if at once replaced by 
another loan. Again, if the guarantee provide for the 
repayment of a specific advance, and some larger sum 
be lent the surety will not be liable. A specific guarantee 
is in ordinary circumstances clearly valueless to a 
banker who is concerned with a running account. The 
form commonly used accordingly covers all advances 
and liabilities made or to be made, and makes the 
surety liable for ''the ultimate balance." 

ILLUSTRATIONS 

1 Jiereby guarantee A's account to the amount of 
This is specific.^ 

" I hereby hold myself responsible as a guarantee for 
£100 and in default of payment of any accounts due I 
bind myself to pay whatever may be owing to the amovint 
not exceeding ;iioo.'’ This is continuing.® 

“ I guarantee the ultimate balance, etc/’ This covers the 
amount due from the customer upon all accounts.® 

Prima facie, when a guarantor on a continuing 
guarantee guarantees a floating balance up to a limited 
amount the guarantee is presumed to be applicable 
only to an amount of the debt equivalent to the 
amount of the guarantee. This is not to the advan¬ 
tage of the bank, which is in a better position if 
the amount of the guarantee extends to the whole 
debt, even though the total liability of the surety is 
to be limited to a given sum. This can be secured by 
the form of words used in Re Sass^ viz. "guarantee 
payment . . . sum or sums which may be now or may 
hereafter from time to time become due or owing by 
S. . . . to be a security for the whole amount now owing 
to you or which may hereafter from time to time become 
owing to you by S. but nevertheless the total amount 
recoverable hereon shall not exceed £300 . . . And in 

^ See AUnutt v. Ashenden (1843), 5 M. & G, 392, 

■ See Wood v. Prustner (1867), L.R. 2 Ex 282. 

• See Mutton v. Peat, [1900] 2 Ch. 79. 

• [1896] 2 Q.B. 12. 
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case of bankruptcy any dividends which you fnay 
receive from the estate of S. shall not prejudice your 
right to recover from me to the full extent of this 
guarantee any sum which after the receipt of such 
dividends may remain owing to you by S.” 

ILLUSTRATION - 

A guarantees B's overdraft up to ;£iooo. B becomes 
bankrupt and pays ten shillings in the pound. A on paying 
;^iooo to the bank becomes entitled to recover /500 from 
B’s trustee in bankruptcy. This reduces the estate by that 
amount, and, if the bank is also proving as an unsecured 
creditor, its position is to that extent worsened. If, how¬ 
ever, a clause such as that just set out has been used, A 
is not entitled to prove in the bankruptcy in competition 
with the banlc, and the fact that the bank proves does not 
prejudice its position as to recovering from A. 

(j) Tlie usual form^ gives the banker power to renew 
advances, to grant further time, or indulgence to, or 
to compound with the debtor, or to alter the terms of 
his obligation, or to deal similarly with a joint surety 
without the surety’s assent, or with the debtor's 
trustee in bankruptcy or some similar form of words. 
This is one of the most valuable clauses in the contract 
from the point of view of the banker. One of the chief 
weaknesses of the guarantee as a security is its liability 
to be defeated because the debtor and creditor have 
come to some arrangement which might prejudice the 
po.sitioii of tlie surety, or alters the terms of the obliga¬ 
tion which he lias guaranteed. The law is jealous to 
safeguard the position of sureties, and the cases are 
full of what at fir.st sight might be considered un¬ 
expected instances of the discharge of contracts of 
guarantee owing to some act of clemency by the credi¬ 
tor towards the debtor, such as a binding obligation 
to give him further time in which to pay his debt. On 
examination, however, it will be found that such an 
arrangement might in fact prejudice the position of 
the surety, for during the extended period the finan¬ 
cial position of the debtor might grow worse, so that 

' Sec Appendix II. p. 330, post. 
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when eventually called upon to pay he might find 
that his right over against the debtor had become, 
worthless. A mere forbearance by the creditor to sue 
the debtor does not however discharge the surety, 
for as soon as there is default he is entitled if he chooses 
to have the position liquidated. For the same reason 
the creditor wdien entering into a binding agreement 
to give time, or otherwise to alter the obligations of 
the debtor may reserve his rights and remedies as 
they exist when the extension of time or other facility 
is granted.^ The effect of this is to give the creditor 
the right to call upon the surety to pay at once, al¬ 
though the debtor cannot for tlie time being be required 
to do so. The surety on making payment is, of course, 
entitled to recover from the debtor at once. 

In the same way a creditor may lind that he has 
prejudiced his position under a guarantee by granting 
some privilege to a co-surety as a result of whicli the 
value of the other surety’s right of contribution might be 
diminished ; or again by coming to some an angement 
with the debtor's trustee in bankruptcy. An examination 
of the clause already quoted will show' that it is de.signed 
to prevent difficulties of this kind from arising. 

Again tlie form gives the banker power to realise any 
securities wTiich he may hold against the debt, and to 
accept further securities without accounting therefor 
to the surety, and to substitute one security for 
another. This is equally an essential clause. As we have 
seen, guarantees are commonly buttressed l)y other 
forms of security, and according to tlic general law 
a surety who pays under a guarantee is entitled to take 
over all such securities, and equitable rights of the 
creditor. Moreover, it is an implied obligation on the 
part of the creditor that he will do nothing to diminish 
the value of such rights and securities. The form is 

' Boulibee v. Stubbs (iSn), i B Ves. 20; see ;\lso an explanation of 
this: somewhat peculiar doctrine by Wood, V.C., in IVebh v, Heunlt 
(1^57). 3 K- & J- 43''^- He says that when sued by tlie surety the 
debtor cannot reply that the debt is not yet due, i<ir he was a party 
to the arrangement. He also Siiys that the question whether the 
surety was informed is immaterial. 
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intended to free the creditor from this obligation, and 
to give him a free hand. 

It may further happen that the surety has himself 
had the foresight to buttress himself by taking secmity 
from the debtor, or may decide to do so in future. This 
to some extent diminishes the cover available for the 
banker. In its more extreme form, therefore, the 
standard guarantee provides (a) “that the banker shall 
have a lien on all securities belonging to the debtor 
which the surety at any time holds,“ and (b) that the 
surety “will not himself take security from the debtor, 
or alternatively that should he do so the value thereof 
shall be added to the sum for which he is liable." 

(/e) Termination of the contract may, of course, take 
place in various ways according to the usual rules of 
law. The position then arising may, however, be 
difficult, and is worthy of close attention— 

(i) As has already been noted in the case of a specific 
guarantee, the payment of the debt discharges the 
surety, and may even do so with a continuing guarantee 
unless the contract safeguards the position. The 
standard forms accordingly provide that the surety 
shall be liable for the “ultimate balance" of the 
account. 

(ii) Subject to the terms of his contract the surety 
can always give notice that he will not accept respon¬ 
sibility for further advance. 

ILLUSTRATION. OFFORD t^. DAVIES^ 

The defendant signed a guarantee of which this was the 
essential part; " We hereby, jointly and severally guarantee 
for the space of twelve calendar months the due payment 
of such bills to the extent of £600 . . After some 
transactions had taken place and been completed within 
the terms of the guarantee, but within the period of twelve 
months the defendants gave notice revoking the guarantee. 

Held: That they were entitled to do so. 

On giving such notice, the surety must, of course, pay 
the amount for which he was liable at that date under 
the terms of the guarantee, if called upon to do so.* 

‘ Offord V. Davies (1862), 12 C.B.N.S. 748. 

* BecheH 'v. Addyman (1882), 9 Q.B.p. 783 at 791. 
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This position has been regarded as unsatisfactory by 
bankers, and the standard fonns provide that the 
surety must give a specified notice of determination, 
usually three months, if he desires to withdraw, and 
sometimes further requires that he must pay all sums 
outstanding on the guarantee at the date of the receipt 
of such notice, or subsequently accruing by reason 
of any engagement entered into before the receipt of 
such notice. The efficacy of this clause has given rise 
to discussion. The later part appears to embody the 
rule of law^ which would in any case be applicable, 
though in the absence of decision it is no doubt use¬ 
ful to have the point provided for. Witli regard to 
the three months' notice, it has been questioned' 
whether after the receipt of notice the banker can 
still continue to make advances, apart from those 
to which he has already engaged himself, during the 
intervening period. It has been contended that it 
would be inequitable to allow him to do so. Tins view 
appears to the writer unduly to circumscribe the 
meaning of the words used, and to press hardly upon 
the customer who may have already embarked on 
transactions which will eventually require the financial 
support of his banker. In the absence of authority, 
it may be considered advisable to provide expressly 
that the surety is to be liable for advances made 
within the limit of the guarantee, during the currency 
of a notice of revocation. 

The position which arises at the time when the notice 
of revocation takes effect requires attention. At that 
date the advance will stand at a particular figure, and 
it is possible that the banker will not immediately take 
action against the surety, and will allow the account 
to be operated in the ordinary way. Should this occur, 
he may find that the value of the guarantee has con¬ 
siderably diminished or altogether disappeared, for 
any payments in must be used to reduce the liability 
of the surety, while drawings are no longer covered 

^ See Paget, op. cit., pp. 429-30, who takes ttiis view, but sets out 
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by the guarantee, which has been determined: Some 
standard forms provide for this situation by declaring 
that the account may be continued without prejudice 
to the liability of the surety, which it is agreed shall 
remain for the amount due at the date of the termina¬ 
tion, notwithstanding subsequent payments in or out. 

(iii) Notice of Death. The death" of the debtor which 
terminates the relationship of banker and customer 
presumably determines the guarantee. The position 
on the death of the surety is more difficult. It does 
not of itself determine the guarantee, and a banker 
making advances after it has taken place but without 
knowledge of it is clearly entitled to call upon the 
executors to carry out the contract.^ Notice of the 
death, however, appears to operate as a notice to 
revoke/-* and the banker will usually rule off the 
account, and open a new one as from that date, in 
order to protect the position as it then stands. 

ILLUSTRATION. RE SHERRY; LONDON AND COUNTY 
BANK r. TERRY^ 

Sherry had guaranteed the account of the defendant 
with the plaintiffs on a continuing guarantee. He died and 
the banlv, having received notice of this event, closed the 
defendant’s account, which was overdrawn, and opened a 
new one which they debited with the interest uix)n the 
first. The defendant, who had made various payments into 
the new acccnint, eventually became insolvent, and it was 
contended by the executors of the surety, Sherry, that they 
were entitled to the benefit of the payments into the second 
account. 

Held : That the two accfjunts were quite separate, and 
that the executors were liable to discharge the overdraft 
as it existed at the time of the notice of the surety's death, 
subject to any dividend received. 

These questions not being free from difficulty, how¬ 
ever,’^ the form provides that the guarantee shall sub¬ 
sist notwithstanding the death of the surety, until the 
period for which it was given expires, or the personal re¬ 
presentatives give the prescribed notice of termination. 

^ Bradbury v. Morgan (1862), i H. & C. 249. 

2 Coulthart v. Clementson (1879), 5 Q.B.D. 42. 

» 25 Ch.D. 692. 

* See Hart, op. cH., pp. 817, et seq., Paget, op. cit., p. 431. 
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The death of one of several joint sureties does not 
release the others from their obligation,* 

(iv) . Lunacy would appear to operate in the same 
way as death, though there is very little autliority 
upon this point.^ 

(v) Bankruptcy. The bankruptcy of the debtor does 
not affect the guarantee, except that it provides the 
occasion for its enforcement. It is possible, liowever, 
that the cr#^ditor may wish to adopt one or other of 
various cours<"s wliich may be available on insolvency, 
such as becoming a party to a composition with the 
debtor, Sudi a position might prejudice the position 
of the surety in the way already discussed in note 
The .standard forms of guarantee j)rovide for these 
circumstances by giving to the banker the right to 
enter into compo.sitions with tlie debtor witlioiit 
prejudice to tlie position, and l)y declaring that the 
surety shall forego the exercise of all rights against the 
debtor in the bankruptcy proceedings which prejudice 
or compete with the bank. 

(vi) Alterations in the terms or conditions of the 
debt, as we liave already seen, discharge the surety 
unless provided for by agreement. 

(vii) Alterations in the legal constitution of the 
parties to tlie debt operate in the same way. Thus 
eitlier the creditor or the debtor may be a partnership, 
a committee, trustees, or otherwise liable on a joint 
account, and a change may take place by death, or 
retirement, of an old member, or the accession of a new 
one. Again one of the parties may be a corporation 
w'hich, as has often taken place in the case of banking 
companies, may lose its legal identity by amalgamation 
with some other concern.^ If the party in question 
transfers all its rights and assets to the other concern 
before dissolution, the position as it exists at the time 
of the assignment can be preserved but the guarantee 

^ Beckett V. Addyman (1882). g Q.B.D. 783. 

^ See Bradford Old Bank v. Sutcliffe, z K.B. 833; see also 

ia Court of first instance, 23 Com. Cas. 299., 

• Ibid. 
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is terminated as regards the future.^ The standard 
forms obviate this difficulty by providing that the 
guarantee is to enure for the benefit of any other bank 
with which the creditor bank may become amal¬ 
gamated, and is to remain effective notwithstanding 
any change in the constitution of the debtor. 

(viii) The release of the debt by the creditor is the 
equivalent of payment, for the debt no longer existing, 
the surety’s obligation is gone. Forbearance to sue 
does not amount to a release. The contract may provide 
that the release of the debt is not to discharge the 
surety and this is legally effective.^ The standard forms 
contain a provision which produces this effect. 

ILLUSTRATION. PEBRT v. NATIONAL PROVINCIAL 
BANE* 

The plaintiff was a surety on a guarantee ih favour of the 
defendants, and as such executed to them certain mort¬ 
gages as further security. The mortgage deeds gave the 
bank the right " to vary exchange or release" the securities, 
and "to compound with, give time for payment of," and 
accept compositions from and make any arrangements with 
the debtors. Eventually the debtor became insolvent and 
entered into an arrangement with his creditors, by which 
he was to issue debentures to them which they were to 
accept in full discharge of their debts. The defendants 
accepted debentures for a certain portion of the amount 
owing to them, but not for the sum at which they valued 
their mortgage. The surety, however, claimed that he was 
discharged and sued for the reconveyance of the mort¬ 
gaged property. 

Held: That notwithstanding the fact that the debtor 
had been released by the operation of the scheme of 
arrangement the rights of the bank against the surety were 
preserved by the words of the mortgage deed in respect of 
the amount for w^hich it had not accepted debentures. 

The release of a joint co-surety releases the others 
because it prejudices their rights to receive contribu¬ 
tion from the released surety in the event of their 
being called upon to pay the creditor.^ If the rights 

' Perry v. National Provincial Bank, [1910] i Ch. 464. 

* Ibid. 

* Ibid, 

* Mercantile Bank of Sydney v. Taylor, [i893] A.C. 317. 
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of the co-sureties are, however, not prejudiced, as may 
be the case where he is a several and not a joint surety, 
they are not released from their obligation.^ A several 
surety has, however, a right of contribution, so that 
it may be dangerous to release even one of a number 
of severed sureties without having bargained for the 
right to do so in the contract of guarantee. 

(/) Enforcement of the guarantee can take place as 
soon as the debtor is in default. It is not necessary for 
the creditor lo sue the debtor first, or even to call upon 
him to pay, or to realise any securities which he may 
have. Moreover it is not even necessary that the 
surety should be called upon to pay before proceedings 
are taken against him. It is common sense, however, 
to make such a demand, and the standard forms stipu¬ 
late that this shall be done, but provide that the 
requirement shall be deemed to have been complied 
with if sent by letter to the surety’s address as set 
out in the contract. 

The requirement of such a notice has the advantage 
of preventing possible difiiculties under the Limitation 
Act, i()39, for time cannot begin to run in favour of 
the surety until the necessary notice has been sent to 
him. In other cases the position may be difficult, for 
it is not certain whether time runs from the date of 
each advance covered by the guarantee, or only from 
the time when the surety fails to comply“wdth a demand 
for payment. In theory, since the surety becomes 
immediately liable without any demand the former 
view should be correct. It is not, however, consistent 
with the business purposes of a guarantee, and though 
there is authority in support of either view the second 
one seems preferable. ^ 

IV. MORTGAGES AND CHARGES 
The mortgage is a method of transferring the ownership® 

^ Ward V. National Bank of New Zealand (1B83), 8 App. Cas. 753. 

• See the cases discussed in Paget, op. cU., p. 444. 

* This general statement is not true in the letter—though it Is in 
substance—of post-1925 mortgages of land. Such mortgages are 
flow effected by a charge or by a long lease or sublease of the land. 



LAW OF BANKING 


258 

of property to the lender while ensuring that the 
borrower shall continue in possession—at any rate 
provided he pays interest regularly. It is thus the 
exact opposite of pledge where the borrower gives up 
possession but retains his ownership - At first sight it 
appears an ideal form of security; for the lender 
should if necessary be able to realise the full value of 
the property, less, of course, the expense of doing so, 
while he avoids the trouble and expense of looking after 
it, the borrower meanwhile continuing in the enjoy¬ 
ment of it. Unfortunately, things are not quite so 
simple. Apart from the fact that realisation may yield 
much less than the figure taken as the value of the 
property at the time of the loan, there are numerous 
legal pitfalls in connection with mortgages which make 
it essential that the transaction should be effected 
through lawyers, and, even with their assistance, it is 
quite possible that mistakes may be made which will 
take away from the value of the security. The revo¬ 
lutionary changes in land law effected by the legislation 
of 1925 have, however, done much to mitigate these 
difficulties, so far as land is concerned. 

Again, before the property can be realised, various 
legal requirements may have to be fulfilled which 
naturally take time and money. The mortgage, at any 
rate of certain t^^pes of property, such as factories and 
country estates and farms, is not a popular type of 
security with banks —it is perhaps the least "liquid” 
of any. As, however, certain classes of borrowers are 
not in a position to offer anything else, the mortgage 
is in practice very commonly met with.^ On the other 

' In a period of declining agricultural values, farm lands offer a 
particular difficulty,' yet the need for finance i.s pressing, The 
Agricultural Credits Act, 1928, (18 & 19 Geo. V, c. 43) has attempted 
to solve these difficulties. The provisions of this statute are too tech¬ 
nical for treatment in an elementary textbook, but we may notice 
its main features. Part 1 provides for the establishment of an 
agricultural mortgage loan company, called the Agricultural 
Mortgage Corporation, in which the shares are held by a number of 
the big banks. Its loans are, in the first instance, supported by a 
guarantee from public funds. Tw'o types of loan are contemplated 
by the statute, (a) Long term loan.s secured on farm lands and 
buildings, whether for ordinary agricultural purposes or for land 
improvement under the Land Improvement Acts, 1864 and 1899. 
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hand, high-class stock and shares are easily realisable 
and form a good subject for mortgages. In view of the 
fact that mortgage transactions are invariably handled 
by the banks’ legal advisers and involve very difficult 
technical questions, it is proposed to deal with the 
matter here only in outline, and, unless it appears 
otherwise, the law^ will be stated as it exists at present ; 
for while the banks' legal advisers must be conversant 
with the pre-1926 law, it would only confuse the ele¬ 
mentary student of general banking law to have to 
master two systems.^ 

Most kinds of property can be made available as 
security by means of mortgage, such as land, goods 
stock, and shares. In principle, these are all governed 
by the same general considerations, but actually they 
are effected by different methods, and the legal rules 
applicable vary from one type to another. In the first 
part of this chapter we shall lx* chiefly concerned with 
land; a separate .section will be given do stocks and 
shares. 

A high authority^ has stated that "there is a con¬ 
siderable difficulty in framing any definition of a 
mortgage which would be intelligible to beginners." 
The t3q:)ical form of mortgage wliich prevailed until the 
Law of Property Act, 1925, was a transfer (technically 


Apart from state assistance to the lending corporations, the statute 
does not affect the ordinary law of mortgages. {f:>) .Short term loans 
secured on farm stock, i.e. crops, live stock, farm implements, etc. 
Ordiniirily, such goods could only be mortgaged by means of bills 
of sale which would have to be publicly registered. The statute 
introduces two new type.s of charge, a fixed charge and a floating 
charge {ss. 0 and 7). They are exempted from stamp duty, but 
must be regi.stered in the T.^nd Registry (see s. 9)—it is, however, 
a criminal offence to publish their existence to the world (.s. 10). 
A floating charge under the .Vet operates in the .same way as one 
created by a company under the Companies Act.s; it has certain 
priorities over other charges both on land and stock (see s. 8 (3) (6) ). 
Under either type of charge full liberty of disposition of stock is 
retained to the farmer (ss. 6 & 7), but he is under the obligation 
to pay the proceeds to the mortgagee {Ibid,), 

' ITie student would Ire well advised to consult the relevant 
chapters in Topham's Neiv Law of Property, ai’d to read Jones’ 
Bankers and the Property Statutes of 192 $ and 1926. 

* Elphinstone’s Introduction to Conveyancini;, 'jXh Ed., p. 130. 
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called a conveyance) of property by a borrower (the 
mortgagor) to his creditor (the mortgagee) subject 
to a proviso that it should be re-conveyed to the 
borrower (mortgagor) if he repaid his debt with the 
agreed interest upon the stipulated date. According 
to the letter of the law if he failed to pay, the property 
passed finally into the ownership of the creditor 
(mortgagee). From early times, however, the Court 
of Chancery, which exercised an equitable jurisdiction, 
laid it down that even if the mortgagor did not make 
his repayment punctually he might still at a later date 
"redeem” his property on payment of the sum due 
to the mortgagee by way of principal, interest, and 
costs. This right to redeem is called "the equity of 
redemption,” and it was decreed that the mortgagor 
could not, at the time of entering into his mortgage, 
bargain away the equity of redemption, the maxim 
being "once a mortgage always a mortgage.” 

ENFORCING THE SECURITY 

Fofvdoaura mortgagee decides to enforce his security, 

(i) he must bring proceedings at law to obtain a decree 
of foreclosure, and, when this is made, the property 
becomes his absolutely, the equity of redemption being 
then lost. Bankers seldom have recourse to foreclosure 
as landowning is not their function. 

&•»« (ii) Alternatively the mortgagee lias the right to sell 

the property. This was formerly provided for in the 
mortgage deed, but now exists by virtue of the Law of 
Property Act, 1925.^ The statutory right of sale arises 
on the mortgagor's default to repay the principal on 
the day fixed by the mortgage, but the Act gives him 
a substantial period of grace’^ before the mortgagee 
can exercise this power. Nevertheless the form of 
mortgage used by the banks usually provides that 
the right to exercise the power of sale shall arise as 
soon as the customer has failed to accede to a demand 
for repayment. If, on sale, a sum is obtained which 


» S. loi (i) (i). 
• See s, 103, 
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aiiter paying all the costs is larger than the amount of 
the loan and interest, the mortgagee is trustee of 
the balance for the mortgagor or for later mortgagees 
if any such there be. The method of sale is naturally 
that usually followed, as it enables the banker to recoup 
his advance, and does not saddle him with any responsi¬ 
bility in regard to the management of the property. 

(hi) It is possible for the mortgagee to make his 
security effective without having recourse to fore¬ 
closure or sale. He may, as soon as the mortgage is 
executed, take possession of the property and recoup 
himself as far as possible out of the rents and profits,^ 
or (iv) alternatively he may appoint a receiver of the 
rents and profits of the property without himself 
entering into possession.^ The former method is seldom 
used by banks for the same reason as they do not 
foreclose and also because the mortgagee in possession 
is strictly accountable to the mortgagor for his steward¬ 
ship. The appointment of a receiver, which can only Rf-ccivmhip 
take place when the right of sale has become exercise- 
able, may often be necessary because the existence of 
some interest in the property which cannot be got rid 
of may prevent an advantageous sale from being made. 

A good example of this occurs when a mortgaged house 
is let to a tenant on a long lease. Here a receiver will 
probably have to be appointed. He will collect the 
rents, and out of these expenses the current interest will 
be paid, and the surplus, if any, wall be used in reduc¬ 
tion of the capital amount of the debt.® 

Finally it need hardly be mentioned that the customer 
can be sued for the debt, but this is, of course, quite 
independent of the realisation of the security, 

EQUITABLE MORTGAGES 
Thus far we have been considering a formal legal 
mortgage. Suppose the borrower agreed in return for 
a loan to execute a mortgage of certain property of his 
and having received the money refused to carry out 

* l^w of Property Act, 1925, s. 95 (4). 

• Ibid., s. loi (i) (iii). • Ibid,, s. 109 (8). 
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his undertaking. At common law the lender's only 
remedy was an action for damages for breach of con¬ 
tract, which would offer no better security than an 
action on the debt itself. Equity, however, treats 
''that which ought to be done as done" and the Court 
of Chancery therefore in such a case would hold that 
the property in question had become mortgaged, and 
thereby conveyed to the lender, subject always to the 
mortgagor’s equity of redemption. A mortgage of this 
kind is called an "equitable mortgage" because it is 
enforceable only in equity and not at common law. 
In such a case the lender does not obtain a legal estate, 
only a right to enforce his security in equity—the 
loan is regarded as if it were "charged " on the property 
and equitable mortgages were therefore often called 
charges. At first sight such an expedient seems a 
simple and desirable method of avoiding the formality 
and expense of a deed of mortgage. Actually, however, 
its value in the form suggested would depend on the 
good faith of the borrower, and lenders cannot usually 
be expected to rely upon this. For example, should 
the borrower in order to secure a further loan execute 
a legal mortgage on the same property to some other 
lender who was ignorant of what had gone before, the 
first lender’s rights in the property would become 
subordinated to those of the second lender, for "where 
the equities are equal the law prevails." Thus if A 
agrees to mortgage property worth £900 to B in return 
for a loan of £600, and afterwards grants a legal mort¬ 
gage to C for the same amount, C may be entitled to 
be recouped £600 out of the property first, leaving 
only £300 for B. As will be shown later,^ however, there 
are ways and means of making equitable mortgages 
which are safe enough to make this type of security 
commonly acceptable. Even so, it has further dis¬ 
advantages because no statutory right of sale, or to 
enter into possession, or to appoint a receiver, exists.^ 

* See p. 272, post. 

* S. loi of the Law of Property Act, 1925, establishes the right 
of sale, etc., only in cases of mortgages by deed. 
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If the itibrtgagee desires to sell or to appoint a receiver, 
he must apply to tiie Court. This difficulty may be got 
over by express provisions in the instrument and by 
the boriwer appointing a nominee of the lender, e.g. the 
manager of the branch of the bank, his attorney to sell 
and execute a conveyance of the proj)erty on his behalf. 

TITLE 

The principal drawback of the legal mortgage lies 
in the necessity of investigating title, at any rate in 
the case of land and buildings. Just as a man cannot 
sell more than he has [nemo dat quod non habet), so also 
he cannot effectively mortgage property to wliich he 
has no or a defective title. The fact that he is in 
possession or has the title deeds does not mean that 
his title is not defective. A person proposing to 
advance money upon mortgage must, therefore, 
through his legal advisers conduct an elaborate inves¬ 
tigation into the borrower's title to the property pro¬ 
posed to be mortgaged, on even stricter lines than he 
would do if he were buying instead of taking a mort¬ 
gage. During such an investigation it may well be 
found that all sorts of independent parties have inter¬ 
ests of one kind or another in the property wliich 
seriously diminish the value of the borrower’s interest 
in it, and may make it inadvisable to accept it as 
security. In particular, other lenders may already 
have made advances on the security of the same 
property, for the impecunious borrower tries every 
method of raising money. The question of which 
lender is to have the prior claim depends on various 
matters to be considered later. If through an oversight 
some such interest is overlooked and the full sum 
asked for l)y the borrower is advanced, the lender 
may afterwards find that he is not fully secured. 

The recognition of such multiplicity of interests in 
land makes for uncertainty of title and for increased 
costs in the transfer of land. The elaborate legislation 
of 1925 has done something to improve the situation. 
Obviously, if there were a public official register of 

19--L.2445)) 
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owners and of all subsidiary interests existing in third 
parties, the position would be much easier. A voluntary 
system of registration has existed since 1875,^ but 
has not until recently been much used owing to expense. 
Compulsory registration has been much advocated, 
and, although the difficulties are great, a beginning has 
been made in the counties of London and Middlesex, 
and at Hastings and Eastbourne. The Registers at 
the Land Registry are (i) registers of the actual land 
identifiable by plan and map, (ii) registers of the owners 
of such land, and (iii) registers of the mortgages and 
other charges created over such land. When the 
owner’s title has once been investigated and the official 
in charge of the register is satisfied that it has been 
made out, the title will be registered and on future 
sales or mortgages no further investigation beyond an 
inspection of the registers is necessary. * The legal 
estate in registered land can only be transferred by 
registered transfer, and only legal estates can be entered 
on the register. All equitable interests are called 
minor interests,” and unless they appear on the 
register of charges do not affect a bona fide purchaser 
or mortgagee of the property. A certificate called a 
’Tand certificate” is issued by the registrar to the 
owner: it contains an exact copy of the relevant 
entries in the property and ownership registers. 

Three different types of title may be registered— 

(a) Absolute. This means that the registered owner’s 
right to the freehold has been satisfactorily estab¬ 
lished. In the case of leases the lessee’s interest may 
be registered as a good leasehold title, that is to say, 
his title to the lease is good, but the landlord’s interest 
has not been investigated, (b) Qualified. This means 
that some defect in the title has appeared during- the 
investigation. What this is will appear on the register, 
(c) Possessory. This means that the person registered 
is in possession of the land or in receipt of the rents 
and profits. If the registrar on completing his inquiries 
is satisfied that the title is absolute, he may register 
» Land Transfer Act, 1875 (38 & 39 Vict. c. 87). 





it as such notmthstanding objection by the proprietor*' 
AR)Iication may be made for registration of either an 
absolute or a possessory title. In the latter case, the 
lender need only investigate it down to the date of first 
registration, as from that time only transactions appear¬ 
ing on the register will bind him. 

It is clear therefore that there is not much danger 
from the point of view of title in advancing money on 
registered land, provided that proper searches are 
made in the registers. The area of land covered by 
the registers is, however, at present small, though it 
may well be extended in the near future.' 

In making his investigations in the case of unregis- eSSShSL 
tered land, tlie lender may derive considerable assis¬ 
tance from a number of Registers of Encumbrances 
upon land which exist. These are as follows®— 

(a) The Register of Pending Actions. On this register 
actions claiming the land and bankruptcy petitions 
against the owner are registered. 

(b) The Register of Land Charges. This is a very 
important register from the point of view of mort- 
gagee.s because on it should appear charges of very 
varying kinds, such as those imposed under statutes, 
e.g. mortgages and equitable charges not protected 
by the deposit with the mortgagee of the title deeds to 
the property; restrictive covenants and equitable 
easements; and annuities charged against the land. 

(c) The Register of Annuities. This exists only in 
respect of annuities which became charged on the 
land before 1926. 

(d) The Register of Writs and Orders. On these must 
be registered judgments affecting the land in question 
and "wits of elegit" issued in respect thereofand 
receiving orders in bankruptcy. 

' Land Registration Act, 1925, s. 4 (6). 

■ As from ist January, 1936, new areas may l)c brought in by 
Order in Council. 

> These are described as they exist under the Land Charges Act of 
1925. See ss, 1 to 10 inclusive, 

* A writ of elegit is the method of executing a judgment decreeing 
that the plaintifi is the owner of the land. It is an order to the 
sheriff to put him in possession of it. , 
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[e) The register of deeds of arrangement. 

(/) The register of charges effected by a company 
registered under the Companies Act, 1929.^ 

Among the charges by a company which must be 
registered are those “on any land wherever situate or 
any interest therein.” This is particularly important 
for banks, many of whose most important borrowers 
are limited companies. 

Local authorities (e.g. district and borough councils) 
should keep registers of charges which they may acquire 
under the Public Health Acts and similar statutes 
(usually for work done on the land by the authority 
the expense of which is charged to the owner but which 
he has failed to pay). Such charges are void against a 
purchaser for value unless registered, so that it is often 
advisable to search this register. 

Eiieci of The effect of non-registration is not the same in 
tion all cases, but, broadly speaking, it means that the 
interest of the person failing to register will be post¬ 
poned to those of a person hona fide claiming an interest 
by virtue of a later tran.saction. 

Regisicrs III two couuties, Middlesex and Yorkshire, it has 
long been compulsory to register all deeds and other 
documents affecting the legal estate in land. The 
effect of non-registration is to enable a person sub¬ 
sequently acquiring an interest to take a good title 
provided he has registered the instrument conferring 
it upon him and has acted honestly.^ 

I'hcse regi.sters of deeds and the other registers 
mentioned render considerable assistance in the inves¬ 
tigation of title but they do not enable it to be dispensed 
with. Registers of documents are very different from 
registers of title. There is clearly some overlapping 
between the general registers of encumbrances and 
the county registers of deeds, and in some cases it 
is provided that registration in the county register 
is sufficient.^ Moreover where registration of title is 

' See .s, 79. 

* The precise effect differs in Yorkshire and Middlesex. 

* Here again the position differs in Middlesex and Yorkshire. 
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made compulsory there ceases to be any point in keep¬ 
ing a separate register of deeds relating to the land, 
and the Middlesex Deeds Registry has accordingly 
been closed except for the registration of deeds exe¬ 
cuted before registration of title became compulsory.^ 

All mortgages of chattel property ("bills of sale*') 2 S*”* 
have to be registered within seven days of execution, 
a copy has to be filed, and the execution and attestation 
of the instrument have to be verified by affidavit or the 
instrument is void in respect of the chattels comprised 
therein. Ships technically are chattels but the for¬ 
malities in respect of these are somewhat different 
though here too registration is required—failure 
however, is less serious, as priorities only are affected, 
not the validity of the mortgage instrument.^ 

EFFPXTING THE MORTGAGE 

The iTietliods of effecting mortgages are varied, 
depending on tlie kind of property in question, and on n»ori«ag« 
whether a legal or equitable mortgage is desired. 

Chattel property (goods) must be mortgaged by means 
of a bill of sale, which must be in the form prescribed by 
the Bills of Sale Acts, 1882, or it will be void, and must 
be attested by a credible witness who is not a party to 
the instrument. The body of law relating to such bills 
of sale, which depends on two statutes'* and numerous 
cases, is considerable and difficult. This is a form of 
security most commonly taken by moneylenders and 
given by persons who are quite impecunious; it is 
not favoured by banks. It may, how'ever, be necessary 
occasionally for a banker to take a bill of sale, e.g. 
on the mortgage of a factory the trade machinery, 
though it be attached to the building, will usually be 
chattel property. In such case.s, however, .security will 
usually be taken l)y means of a debenture under which 
a charge will be taken on the machinery.'* Documents 

^ Land Registration Act, 1036 (26 Geo. V. & i Edw. VIII c. 26, 
s 2). Searches can still be made. 

* Merchant Shipping Act, 1894 s. 33. , 

■ The Bills of Sale Acts, 1878 and 1882 (4I & 42 Viet., c. 31 and 
45 & 46 Viet, c. 43). 

* Sec p. 278, post. 
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of title to goods, however, such as bills of lading are 
often made the subject of equitable charges, or obliga¬ 
tions in the nature of trusts, sometimes called hypothe¬ 
cations, which are given or undertaken by customers 
in connection with the issue of bankers' credits.^ Ships 
Ships also may furnish adequate security. Here legal mort¬ 
gages are governed by the Merchant Shipping Act, 1894,® 
and may take one or other of two forms.® 

The usual legal mortgage of a ship or share therein 
is effected by mortgage in the form given in Schedule 
(i) of the Merchant Shipping Act, 1894. There are in 
fact two forms, one to be used in the case of a lump 
sum advance and the other to secure a current account. 
The mortgage when executed should be registered in 
a special registry kept for the purpose, and obtaining 
priority over other non-registered encumbrances as 
from the time of registration. Only those mortgages 
which are in the prescribed form, or as near as may be, 
will be accepted for registration. An unregistered 
mortgage, however, is not invalid but will be post¬ 
poned to all those which are registered, even though 
the registered mortgagee was aware of the prior encum¬ 
brance.^ It follows that cautious lenders will be content 
with nothing less than registered mortgages. 

The other method of mortgage is by issue by the 
registrar of a certificate of mortgage. It is only made 
use of when the ship is at a distance, and is really a 
device based on the use of a power of attorney for 
connecting up the register with the distant lender. 
Bankers will seldom need to make use of this method. 

In the case of registered mortgages upon ships, 
there is a statutory power of sale. Alternatively the 
mortgagee may take possession and recoup himself out 
of the profits of running the vessel. 

The methods of effecting legal mortgages of immove- 
ilSdiilS** 2ible property were completely altered by the Law of 
Property Act, 1925.® The mortgagee no longer becomes 

‘ Seep. 211. ante. ® See ss, 31-37, 39-43. 

* On the subject, see Maclachlan, Treatise on the Law of Merchant 
Shipping, 7th Ed., Ch. i, 

* Black V. Williams, [1S95] i Ch. 408. ^ See s. 85. 
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the full owner (i.e. he does not take the estate in fee 
simpley which remains in the mortgagor) hut he gets 
a sufficient legal estate to give him all the security 
necessary. The Act establishes two types of legal 
mortgage of freeholds: (i) the long lease (three thousand 
years) subject to a proviso for its cesser on repayment, 
and (2) the legal charge made by deed. A charge on 
land formerly established an equitable interest but now 
—provided it is made by deed, and expressed to be made 
by way of legal mortgage—it has exactly the same effect 
as the mortgage made by granting a long term of years. 
The second method is perhaps to be preferred as being 
the simpler and is in practice made use of by the banks. 
In either case if the mortgagee realises his security by 
foreclosure or sale, the mortgagor loses his fee simple 
which becomes vested in the mortgagee or in the 
purchaser as the case may be. 

Whichever method be adopted, however, it is essen¬ 
tial that the mortgagee should obtain possession of the 
title deeds to the property, or if there is dilficulty about 
this register his mortgage. A person finding the owner 
of property in possession of his title deeds is entitled 
to infer that the property is unencumbered by mort¬ 
gages, charges, etc., and it is the policy of the law to 
protect him against such prior encumbrances. It 
appears therefore that if the mortgagee fails to obtain 
deposit of the title deeds a later mortgagee who does 
so will be preferred to him, but the first mortgagee can 
protect himself by registration.^ If a legal mortgagee 
is unable to obtain the title deeds, he should register 
his mortgage under the Land Charges Act, 1925.^ A legal 
mortgagee not protected by deposit of the title deeds 
to the legal estate is called a puisne mortgagee; second 
mortgages (as to which, see below page 270) are usually 
puisne mortgages. 


^ It is considered, however, by some authorities that if there is 
some good reason wiiy'the mortgagee did not get possession of the 
deeds, this is not so. See Topham, New Law of Property, 7th Ed., 
p. 310. This was certainly so before 1926; see Grierson v. National 
Provincial Bank, [1913] 2 Ch. j8. 

* See supra, p. 265. 
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A mortgage of a leasehold interest in land may take 
the form of a charge by way of legal mortgage or alter¬ 
natively the leaseholder may sublet his interest for a 
term shorter than the period of the original lease 
(usually one day).^ 

Borrowers frequently attempt to raise more than 
one loan upon the same property. If the property is 
valuable and prior charges are small, there is no reason 
why further loans should not be granted. Under the 
old law, second and subsequent mortgagees could only 
take an equitable interest. Under the Law of Property 
Act, 1925, such mortgages of land may be made so as 
to pass a legal interest. This is done by the grant of a 
lease longer in time (usually by one day) than the 
period of the lease granted by the earlier mortgage, 
and, of course, subject to the like proviso for redemption. 
Such a mortgage should be protected by* registration, 
as the title deeds will not normally be available for 
deposit with the second mortgagee. 

The principal danger to a second mortgagee lies in 
the possibility of tacking” by the first mortgagee. 
Tacking arises in this way: Suppose Smith raises £500 
by mortgage to Jones of his house worth £1000. Later 
he raises £300 from Brown by second mortgage. After¬ 
wards he obtains a further £300 from Jones on the secur¬ 
ity of a further mortgage without disclosing to the 
latter the existence of Brown’s mortgage. Under the 
pre-1926 law, Jones could add or "tack” his second 
mortgage to his first and obtain security for £800 in 
priority to Brown, provided he was unaware of the 
latter’s interest when he made the second advance, 
while a third or subsequent mortgagee could obtain 
priority over earlier mortgagees by obtaining the legal 
estate, i.e. by buying out the first mortgagee, provided 
always that at the time when he made his advance he 
was unaware of the earlier mortgages. 

The Law of Property Act, 1925,2 abolishes tacking 
in respect of post-1925 mortgages, except in three 

^ See Law of Property Act. 1925, s, 86. 

• See s. 94, as amended by the Law of Property Act, 1926, s. 7. 
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cases, all of which concern further advances by the 
first mortgagee, i.e. it is no longer possible for a third 
or subsequent mortgagee to tack. Tlie three cases in 
point are (a) when the subsequent mortgagee agrees 
to it; (6) when the mortgage deed contains a covenant 
by the mortgagee to make further advances; (c) when 
at the time of his subsequent advance the mortgagee 
had no notice of the existence of earlier advances 
secured on the same propert5^ The registration of 
such an earlier charge amounts to notice of it. 

Head ^6) implies a substantial extension of the right 
to tack, for where the original mortgage deed contains 
such a covenant further advances can safely be made 
by the mortgagee notwithstanding he knows of inter¬ 
vening charges. The position where further advances 
are contemplated without being obligatory is also pro¬ 
vided for, since it would be a hardship if a search had 
to be made every time a cheque drawn on an account 
in debit was honoured. Accordingly, when the mortgage 
is made expressly for securing a current account or other 
further advances, the registration of a prior mortgage 
will not be sucli a notice as prevents tacking provided 
there is no registration at the time when the original 
mortgage is created or when the last searcli is made, 
w'hichever last happens. If the bank receives actual 
notice of a second mortgage, however, it wdll make 
further advances at its own risk, and without acquiring 
the right to tack,^ 

Head (r), on the other hand, curtails the privilege of 
tacking since it is no longer necessary that there should 
be actual knowledge of the intervening encumbrances to 
prevent the right to tack from arising: it is suificient 
that there should be notice. A lender who does not 
make proper investigations before tacking his later 
charges, and in particular who does not inform himself 
of the registration of an interv^ening encumbrance 
attaching to the property, is taken to have such notice. 

A lender can only therefore safely advance on second 


1 Law of Property Act, 1925, s. 94 (2). 
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mortgage (a) if he ascertains that the first mortgagee 
is not bound to make further advances and {b) if he 
registers his charge immediately. 

Visual method of effecting an equitable mortgage 
is to deposit the title deeds of the property with the 
lender together with a memorandum of deposit. Some¬ 
times the borrower gives a written undertaking to 
execute a legal mortgage in favour of the lender if 
called upon to do so, and this is commonly done when 
a bank is the mortgagee. An equitable mortgage by 
deposit of title deeds was always a fairly safe form of 
mortgage/ and now will generally take priority over 
any subsequent mortgage or charge, whether legal or 
equitable, and also over any prior mortgage which is 
not registered. An equitable mortgage or charge, pro¬ 
tected by registration but not by deposit of title deeds, 
ranks according to the date of registration and therefore 
provides a security to all intents as good as that 
afforded by a legal mortgage.® From a practical point 
of view, however, the legal mortgage is to be preferred 
since it is more easily realised. 

Equitable mortgages can be executed by any valid 
agreement to that effect or sometimes even by conduct. 
They can usually be protected as "general equitable 
charges" by registration under the Land Charges 
Act, 1925, as already noted. They rank in order of 
registration and provided satisfactory inquiries are 
made as to the title deeds they appear to furnish 
adequate protection. 

^ Grierson v. National Provincial Bank, supra, was an important 
exceptional case. There the owner of property raised money on it 
by deposit of title deeds with a bank. Afterwards he made a legal 
mortgage to the plaintiff subject to the bank's interest. Still later 
he redeemed his deeds by paying off his debt to the bank and sub¬ 
sequently obtained a loan from the defendants by deposit of the 
title deeds. The plaintifi had never informed the bank of his interest, 
so that they had naturally surrendered the deeds without informing 
him. The question then arose as to who should have priority, the 
legal mortgagee (plaintiff) or the equitable mortgagee (defendant) 
who had the deeds, It was held that there was no obligation on the 
plaintiff to inform the first bank of his mortgage, and that nothing 
had happened to displace the rule that the legal mortgagee is 
entitled to priority, 

' The mortgage by deposit is expressly safeguarded by 8. 2 (3) 
of the Act. 
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The value of a security may of course depreciate, and 
lenders protect themselves against tliis by advancing 
not more than a ceitain proportion of the estimated 
value at the time of the loan, usually two-thirds. This 
is intended chiefly as a safeguard against market 
fluctuations. It is obvious, however, that in the case 
of many types of property, and especially buildings, 
a much heavier depreciation may take place through 
lack of proper repairs. It is clearly to the mortgagor's Repain 
advantage to keep the property in repair, but he is 
under no obligation to do so, and it is therefore the 
practice to require him to covenant by one of the terms 
of the mortgage deed to keep the property in good 
repair. Even more important is it that the property itiBunno# 
should be properly insured against fire; otherwise the 
security may be lost altogether. A further covenant 
by the mortgagor is to keep the property insured up 
to an amount stipulated, and if he fails to do so the 
mortgagee has the right to insure it at his expense. 

By another common form clause a bank mortgagee conwudiuoa 
reserves the right to consolidate mortgages. By con¬ 
solidation is meant the adding together of mortgages 
on different properties held by one mortgagee—it is 
to be distinguished from tacking. Suppose the bank 
advance £2000 to Jones on his house and £3000 on 
his factory: they may, if they have reserved the right 
to do so, consolidate the two mortgages and treat them 
as a mortgage for £5000 on the two properties; i.e. 

Jones cannot redeem his house without at the same 
time redeeming his factory. If, as may possibly have 
happened, the factory has seriously depreciated in 
value, this rigid will be important to the bank. The 
right to consolidate mortgages only exists when 
expressly bargained for in one or other of the relevant 
deeds of mortgage.^ 

Of the various other clauses commonly found in the 
deeds of mortgage and agreements to charge or deposit 
used by bankers, some have already been referred to, 
as that conferring the right of sale without complying 
* Law of Property Act, 1925, s. 93, 
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with statutory formalities and that appointing the 
nominee of the banker the mortgagor's attorney to 
effect sales, etc., used in the case of equitable mort¬ 
gages ; others though of considerable practical import¬ 
ance are of a somewhat technical character and cannot 
receive consideration in such an outline discussion of 
the subject as is being attempted here. 

Stocks and Shares and Life Policies 

A mortgage of stocks and shares or of a policy of 
life assurance is usually referred to as a charge. Gen¬ 
erally speaking, it is governed by the same sort of 
considerations, and effected by similar means as a 
mortgage of land was before 1926 although being choses 
in action these types of property differ considerably 
from the tangible property with which we have so far 
been dealing. They are also not affectal by the Law 
of Property Act, 1925. In view of these facts and of 
their importance to bankers, it is considered advisable 
to treat them separately. 

Stock or shares in a company governed by the 
Companies Act, 1929, may be made the subject of 
either a legal or equitable mortgage.^ A legal mortgage 
involves the actual transfer of the stock or shares in 
question, and must in almost all cases be completed 
by the registration of the title with the company.* 

Apart from the fluctuating value of stocks and shares 
which afford a commercial weakness in this type of 
mortgage, the only legal danger appears to be in the 
possibility of the customer having furnished forged 
transfers and certificates to his banker. The latter will 
usually have sent these in for registration himself, 
and by doing so he warrants that they are genuine.® 
Should the company thereafter issue new certificates 

' We have not space to deal with companies apart from the Act, 
e.g. chartered companies, though the position is substantially the 
same. 

* This is common form under the Articles of companies. “A 
present and unconditional right to have a transfer registered" is 
said to be the equivalent of a transfer for this purpose. See Hart. 
op. cit., Vol. II, p. 966; but Paget doubts this, op. cit., p. 353. 

* Sheffield Corporaiion v. Barclay, [1905] A.C. 392 digested below. 
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to the mortgagee or to his nominee, they will become 
estopped from challenging their title in these new 
certificates. The company, however, remains liable 
to the original owner whose certificates were counter¬ 
feited and for this liability they are entitled to be 
indemnified in an action for breach of w'arranty brought 
against the bank which presented them for registration, 

nLUSTRATION. SHEFFIELD CORPORATION v. BARCLAY^ 

The defendiint banker had received a transfer which 
purported to be executed by the registered holders of 
certain stock; actually it had been forged. This he sent to 
the corporation with the request that they should register 
the stock in his name. The request was c;irried out, and the 
stock afterwards transferred to a third party who was 
registered as owner. The forgery was then discovered, and 
the plaintiff had to provide the third party with new stock. 
They sued the bank for the cost of this and were held 
entitled to recover. 

In the case of the legal mortgage this difficulty could 
be avoided by requiring the mortgagor himself to carry 
out all the formalities in connection with the transfer. 
It need hardly be added that a legal mortgagee is 
bound by any prior interests of w'hich he has notice. 

Full legal mortgages are, however, uncommon 
except where the loan is likely to be long standing, the 
usual method being that of equitable mortgage effected 
by the deposit of the stock or share certificate with the 
lender accompanied by wffiat is called a blank transfer, 
i.e. a form of transfer signed by the assignor leaving the 
name of the assignee to be filled in by the lender should 
it become necessary for him to realise the security. 
Occasionally the articles require that the transfer must 
be by deed, in wffiich case the blank transfer will be 
insufficient and a power of attorney must be obtained. 
This is, however, uncommon in the case of companies 
registered under the Companies Act, 1929. 

The security may be realised by sale or by fore¬ 
closure. On realisation the bank will fill in the blank 
transfer and send it forw^ard with the certificate for 


* [1905] A.C. 392. 
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registration. Here they run the risk of the transfer 
having been forged, a matter which has already been 
discussed. In this case, however, it might not be 
possible to get the mortgagor to take responsibility 
for registration. 

Like any equitable mortgagee, the banker will be 
postponed to a legal mortgagee who obtains a title 
without notice of prior claims. The fact that regis¬ 
tration is almost adways necessary to complete title, 
however, may be made to furnish him with adequate 
protection. Notice in lieu of distringas of the equitable 
interest can be given to the company in question, which 
will thereupon come under the obligation to notify 
the banker of any proposed transfer, and on receipt 
of such notice the latter can if necessary take action 
to prevent its going forward. 

Such a notice, however, requires an affidavit and 
authentication under the Seal of the Court. Notice 
by letter is not necessarily effective because in the 
first place many companies exempt themselves in their 
articles from the obligation to take notice of “equit¬ 
able, contingent future or partial interests" and the 
validity of such clauses even when the company itself 
afterwards claims a lien on the shares in question has 
frequently been upheld.^ Apart from such an exemp¬ 
tion clause it has been claimed that the general wqrds 
of Sect. loi of the Companies Act, 1929 (by which, 
“no notice of any trust expressed implied or construc¬ 
tive shall be entered on the register and be receivable 
by the registrar in the case of companies registered 
in England or Ireland"), confer a like benefit upon 
every company. In Bradford Banking Company v. 
Briggs,^ the House of Lords held that these words did 
not cover notice of a mortgage but in that case the 
company was claiming to exercise a lien in its own 
interest, and, in Hart’s view, the position would be 
different if the interests of a third party were involved.* 

' Se« SociStS GifUrale de Paris v. Walker (1885), ii App. Cas. 20. 

• {1886), X2 App. Cas. 29. 
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are concur vdth thiis opini^^ 

the i^t is finaJBy dedd^ in lieu of dis¬ 

tringas will be necessary for full protection, for it 
would not appear to be overruled either by exemption 
clause or Sect. loi. 

The possibility that the company may claim a lien 
on the mortgaged shares in respect of some liability 
towards it of the shareholder is a risk which is taken 
equally by legal and equitable mortgagees. Such a lien 
only exists when expressly provided in the company's 
articles, but since a clause to that effect is common 
form, the possibility must always be borne in mind. 
The likelihood of its being exercised is a matter of 
practical judgment.^ 

In the same way, policies of life assurance may be 
used as security by the method of mortgage, and again 
the mortgage may be legal or equitable. A legal 
assignment is effected by deed which in addition to the 
proviso for redemption usually contains the following 
stipulations— 

\a) a covenant for payment of premiums or to keep 
up the policy; 

{h) a licence to the lender to pay the premiums 
upon the debtor’s default and to add them to the 
capital amount of the loan; 

{c) a licence to the lender to surrender the policy. 
Notice of assignment must be given to the assurer in 
accordance with the Policies of Assurance Act, 1867. 
Payments made to the assured or his representative in 
good faith when no notice has been received will be 
valid to discharge the policy. 

An equitable mortgage is effected by deposit of the 
policy with or without an undertaking to execute a 
deed of assignment and accompanied by an agreement 
containing the clauses already mentioned. It is advis¬ 
able to give notice of such charge to the assurer, but 
this will not give the security priority over earlier 

^ It may be assumed iti the case of fully paid shares on the 
ofi&cial Stock Exchange list that there is no Hen, owing to the 
incidence of the Rules of the Stock Exchange. 
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equitable mortgages,^ though it might assist in prevent¬ 
ing a later legal mortgage. A mere agreement to assign 
would amount to an equitable mortgage, but a banker 
should be satisfied with nothing less than possession of 
the policy. 

Policies of life assurance are usually regarded by 
bankers and others as a very good type of security. 
From the legal point of view, this opinion cannot be. 
endorsed. They should be used as a collateral security 
in conjunction with others. The surrender value is 
often comparatively small, and in the absence of 
reinforcement by other security it is not safe to lend 
H)eyond this sum. Difficulties over payment of pre¬ 
miums often arise. Moreover policies of assurance art 
apt to be defeated for a variety of reasons, such as 
failure by the assured to disclose material facts, fraud, 
lack of assurable interest, suicide of the assured, etc. 
The conditions of the policies in common use vary 
considerably. "Indisputable policies" which in addi¬ 
tion contain clauses safeguarding the position on the 
suicide of the assured should be looked for, but only 
a close study of the policy offered and some knowledge 
of the law of life as.surance can enable the lender to 
form a sound judgment. 

Debentures 

Debenture is the name given to the document by 
Debentures wliicli a limited company acknowledges receipt of 
money whicli it promises to repay with interest at a 
future date (usually fixed) and mortgages or charges 
its assets as security for its borrowings. The word, 
however, is not strictly a technical term of law but 
is used with various meanings.^ The ordinary form of 
debenture, however, is issued by a company and 
differs from other mortgages in that it creates a general 
charge over all the assets of the company. The 


' See Spenen v. Clarka (1878), 9 Ch.D, 137. 

• See Palmer’s Company Law, 17th Ed., p. 300, where seven 
differing types of instrument correctly described as debentures are 
enumerated. 
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ttUliVBATlOir. aSMSBAI EXOBAmB BANK v. BOBKB^ 

One, L, negotiated tlie amalgamation of the plaintifi bank 
lndtii another bank. He made a private bargain with the 
general manager of the latter bank, under which the latter 
was to receive a substantial payment nominally as com¬ 
pensation for loss of his position. In the liquidation of the 
plaintifi bank, the liquidator claimed against the manager 
(the defendant) that he must repay the amount so received 
from L. 

Held: That the defendant was liable to make good 
the sums received less the amount properly payable as 
compensation. 

The terms of the manager's employment as regards 
such matters as salary, length of notice on dismissal, 
ansfer from one branch to another, etc., are usually 
governed by exprebS contract as are those of other 
servants of the bank. 

Disputed points between the bank and its servants 
will usually therefore fall to be dealt with by reference 
to the terms of such contracts, and will involve diffi¬ 
culties of interpretation rather than of substantive 
law. The copiparative absence of decided cases on 
this subject may perhaps be taken as an indication 
that the contracts are usually well drawn and that 
the relations between the parties are good. 

The most important questions which arise from time 
to time under this head are ])robably those relating to 
/dismissal. The length of the notice required to ter¬ 
minate the contract will invariably be provided in the 
contract so that ilie difficult question of determining 
what is a reasonable period of notice which has to be 
solved when there is no agreement on the point will 
not arise. In addition to any grounds for dismissal 
which the bank may reserve to itself by the terms of 
the contract, the general common law grounds on 
which a master may dismiss a servant without notice 
must be borne in mind though these may also be 
expressly mentioned in the contract. The most 
important of these arc serious misconduct, and incom¬ 
petence. The question of what misconduct is serious 

‘ (1870), L.R 9 Eq. 480. 
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may be difficult but it may be taken as axiomatic that 
a high standard of conduct is tQ be expected of bank 
oflicers ^ The perpetration of a criminal offence is 
clearly such misconduct Fraud, or any conduct 
amounting to deliberate bad faith not only towards 
the bank but towards a customer, would constitute a 
sufficient ground for summary dismissal, since a bank 
official’s position is one of particular trust and respon¬ 
sibility Refusal to obey orders, except when unlawful 
and m other lare instances, is misconduct. 

ILLUSTRATIONS. BOUZOUBOU OTTOBIAN BANK,* 
OTTOMAN BANK z; CHAKARIAN 

Tht appellant iii the hrst case, a Christian lurkish subject 
employed by the respondent bank at Stamboul, was trans 
lened to a distant bianch in A.sia Minor He refused to go 
on the £»:round aha that the branch wras in a zone 

dangf rous to C hnstians in the then troubled times He was 
siiminanh dismissed, and it was held that Ins employers 
weic entitled to take tins course since it was found on the 
facts that there was no imminent danger ol violence 

Ihe respondent in the steond case was an Armenian 
iurkish subject in the employ of the appellants bank, and 
was tianslencd to Constantinople He went, but shortly 
aft rwtiids askf*d lor a transfer on the grounds that his life 
was in danger When this was refused, he fled and W’as 
then upon summarily' dismissed for misconduct In an 
action fell wiongful dismissal, it was found that his life 
had really'^ been endangered and that his dismissal w'as 
accordingly unjustified ® 

Prolonged illness or illness intermittent in chaiacter 
but which m substance depiives the bank from obtain¬ 
ing the benefit from the contiact to which it is entitled"^ 
will justify dismissal * General incompetence for his 
work or habitual or serious neglect,® are good grounds 
for summary dismissal. But isolated instances of neglect 
or incompetence, though, as has been already stated, 

‘ As to misconduct see Clouston Cu Ltd v Covfy [iQobJ A C 
1 11 

* [1930] A C ^71 and 277 

® These dismissals were actually defended as a "faute grave*’ 
under the contract of employment, but there w'ould appear to be no 
difference bet\veen this and the Common Law rule 

* C£ S/orey v Fulham Steel Worh$ Co (1907) 24 T L R 89 

* Ci Cuckson V Stones (1859). i E A E 248 
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ib^ may give the master a right of action for damages 
wiD only justify dismissal when of such a serious 
nature as to amount to misconduct. 

The other servants employed by hankers are cashiers 
and clerks.^ The casliior has the duty of iccoiving 
money on the bank’s behalf and of payiii" it away 
against the customers’ mandates His position is, 
therefore, one of responsibility since hi-» employers will 
usually be liable for any mistakes which involve the 
customers in ^uss Clerks on the other hand, accoiding 
to the usual conception of that word, perform subor¬ 
dinate funciioiis of a varying nature which do not call 
for description 

The question of wiien a bank is liable for the acts 
of its cashiers and clerks and what the legal relation¬ 
ship between them and the bank depends on exa( tly 
the same type of consideration as has already been 
shortly summarised in conned ion willi the position 
of the manager and does not recpiire furthei tieatinent 

^ Tcchnu ally inanageis otlui than manaf’iiiK diret tors and 
cabhiers are also simply thiks sec If \ CrmnlanJ (iboy), J. H i 
C C R (>59 



APPENDIX 1 

STAMP LAW^ 

I. Introductory 

Stamp Acts are revenue acts: that is to say, they are 
a method of raising revenue by requiring that legal 
documents shall bear a revenue stamp. This is a very 
old method of taxation and in many ways an unsatis¬ 
factory one, for its incidence is uneven and it taxes the 
transaction rather than the profits of it. We are here, 
however, concerned with the law as it is. 

It is obvious that taxation of this kind will lead to 
widespread evasion unless stringent precautions are 
taken to prevent it. The three methods which have 
been adopted by the legislature are those of the fine, 
the penalty,'^ and the invalidation of the document in 
question. 

A fine is a sum of money ordered to be paid by a 
criminal or quasi criminal court in punishment of an 
offence.^ Tlie fine for the unauthorised issue of an 
unstamped bank note, for example, is fifty pounds,^ 
and for issuing an unstamped bill of exchange or 
promissory note is ten pounds. Fines are not imposed 
in all cases of infringement, e.g. in cases of documents 
relating to conveyances of land, or in most cases wdiere 
a fixed duty of sixpence is payable.^ 

A penalty is a sum of money which must be paid in 
order to get stamped a document, which has been 

^ This appendix is intended only as an introduction to the subject, 
not as a detailed guide, h'or the latter purpose, recourse must be 
had to treatises on the Stamp Acts. 

* The words lin(> and penalty are confused with each other in the 
Stamp Act; the two matters are, however, really quite distinct. 

® Fines under the Stamp Act, however, are only recoverable in 
the High Court (see s. 121). 

* Stamp Act, iSqi, s. 31, a provision now obsolete in England. 

* Note, however, that the issue of an unstamped bill of lading 
is punishal)le with a fine of fifty pounds (s, 40 (2)). 

3M 
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issued without a stamp, and is for that reason legaDy 
ineffective. Most instruments can be stamped in this 
way on payment of the duty which should have been 
paid originally and a penalty of ten pounds. In certain 
cases, however, the defect is incurable; ,thi:s is, e.g. 
generally speaking true of tliose bills of exchange or 
promissory notes vvliich ought to be issued on paper 
bearing an impres.sed stamp.^ 

Failure to stamp does not, strictly sj)eaking, invali¬ 
date the document. An unstamped or improperly 
stamped docmnent cannot be used in connection vvitli 
legal proceedings, but is not otherwise bad. In tiiose 
cases wiiere a party must produce an original docu¬ 
ment in Court in order to win his case, he unist make 
sure that it is piopeily stamped or he will hvil. , riie 
Stamp Acts, however, hit docirments not transactions, 
and if it be possible to ])rove tlie case witliout produc¬ 
tion of the document in question, the party may do 
This will frequently not be pos.sible, however. As has 
already been noticed, a party may often get over tlie 
difficulty by paying a jamalty, but in otlier cases if 
the document is not stamped at the time (>t execution 
or issue the defect cannot be rectified. 

In spite of these varioii.s deterrents, a good deal of 
deliberate evasion of the stamp laws takes i)lace, wliile 
there are numerous offenders tliroiigli ignorance, 'riie 
use of post-dated cheques is a well-known method of 
evading the requirement of an ad valorem stani|) on a 
bill of exchange.‘ The Stamp Act makes no real 
attempt to prevent tliis. Anotht r metliod vvliich was 
tried and countered by the authorities was that (>1 
carrying out several transactions on one document 
only, stamping it in respect of one, or alternatively 
carrying through one transaction by means of several 
documents so that, a smaller amount miglit be payable.*'* 
It is always lawful for a person .so to arrange liis 
affairs as to avoid the payment of revenue dues such 


traimactuins 
in one 




^ See Stani|j i8oi, s. 37 (2), 
® See pp, 44. et seq., ante. 

* See Stamp Act, 1891, s. 4. 
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as stamp duties provided he does not infringe the i^rds 
of the statute, for as has been said above the Act is 
aimed at documents not at transactions. Thus it is 
often possible to use cheques (properly dated not 
post-dated) wliich only require twopenny stamps 
instead of bills of exchange drawn payable at future 
dates which need ad valorem stamps provided there is 
an arrangement that the cheques shall not be presented 
for payment until a certain future date. The Stamp 
Act itself, however, prevents the use of one stamped 
document for carrying out a number of different 
transactions unless separately stamped for each 
transaction.^ 

There are two methods of stamping an instrument, 
that of the impressed stamp and that of the adhesive 
stamp. Impressed .stamps can naturally only be sup¬ 
plied by the authorities. Certain instruments, such as 
bills of exchange and cheques are commonly drawn 
on paper already stamped which can be obtained for 
the purpose: others such as deeds of conveyance are 
drawn up and executed, and then left with the author¬ 
ities for stamping. The method of the impressed stamp 
is clearly advantageous to the State, and many docu¬ 
ments are required to be stamped in this way, e.g. 
assignments of life policies, conveyances and mort¬ 
gage^, inland bills of exchange and promissory notes 
(except for cheques and other bills payable on demand 
or not ('xccHxling three days after date or sight) and 
transfers ul stocks and shares. On the other hand, the 
Use ot an iinpre-.sed stamp is often more or less im¬ 
practicable from a business point of view, and in these 
cases the parties are given the option of using an 
adhesive stamp, e.g. the ordinary agreement under 
hand, bills ol lading and charter parties, cheques and 
bills of exchange payable as above, and receipts for 
money. l'\)reign bills of exchange and promissory notes 
will naturally not be drawn on English impressed forms 
and must be stamped with adhesive stamps.* An 


* Sees 4. 

• Stamp Act, 1891, ss. 34, 35 
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adhesive stamp must be effectually cancelled and made 
incapable of being used for any other instniiiient or 
any postal purpose ^ 

It has been judged politic to free certain types of Ei^raptioiii 
documents from the stamp lav^s altogether Ihe most 
important of these are agieemeiits relating to the sale 
of goods, agreements for tlic employment of clerks 
and servants, agreements for the lure of labour Again 
there is a long hst^ of instruments ^^lllch would for the 
purposes of the Act come witlnn the dciinitioa of a 
bill of exchange and which are expie^dy exempted 
from duty '' 

If there is doubt a> to wlu thei an insti iinu nt requires Aijudiutkw 
a stamp, oi as to the amount, the solicitor to tlie Inland 
Revenue Depaitmcnt will adjudKate upon th( question, 
subject to appeal to the High ( omt i lie ailjuduation 
will be noted upon the stamp ami is comliisne 

It Is deal horn what h\-> jmt l)cen said that the 
question ot proper stamping is oi \(r\ guat jmpoilance 
to all persons takme legal 01 equitable inlmsts in 
documents ol title or negotiable scfunties, or mdec^d 
accustomed to rely foi then lights upon any sort-^ 
of documents or mcmoiaiidi winch ucpurc to be 
stamped And of none is tins moie tim^ than of the* 
bankei who deals in tlje eoui'^e ol Ins biisnuss witli an 
astonishing \arie1y ot documents and instrinnenls of 
one kind or another Wepiopost tlieicfon* to consider 
shortly some of the more impoitant types ol dociimeni 
which bankers commcjiily handle 

II NrC^OTIABlL SJ-C Lhi 111 s AND IVx I MI NTS 
IkI ATI I) AS MX II 

Negotiable secuntms for tins pm pose are of two 
types, negotiable in:jtiunRUits piopei and negotiable 
instruments whicli ire also market.d)le securities 

The Stamp Act, 1891, deals specilically with two 
types of negotiable instiuments, wi bills ol exchange 

• Stamp Act jjJoi s 8 (j) 

• See tbid I list Schedule 

• See next sec tion 
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and promissory notes. The expression bill of exchange, 
however, as used in this Act is given an entirely differ¬ 
ent meaning from that which it has under ordinary 
law and extends to cover numerous instruments which 
could not ordinarily be regarded as bills at all, and are 
clearly not negotiable instruments. It is therefore 
necessary to observer the wording of the relevant 
section.^ 

”For the purposes of this Act the expression 'bill 
of exchange ’ includes draft, order, cheque, and letter 
of credit, and any document or writing (except a 
banknote) entitling or purporting to entitle any person, 
whether named therein or not, to payment by any other 
person of, or to draw upon any other person for, any 
sum of money; and the expression 'bill of exchange' 
payable on demand includes (a) an order for the pay¬ 
ment of any sum of money by a bill of Exchange or 
promissory note, or for the delivery of any bill of 
excliange or promissory note in satisfaction of any sum 
of money, or for the payment of any sum of money out 
of any particular fund which may or may not be avail¬ 
able, or upon any condition or contingency which may 
or may not l)e performed or happen"; and also (6) 
orders for pa^^ment at stated intervals, and orders 
lodged with the person who is to make the payment 
and not with the person to whom it is to be made.® 

It will be observed that this covers not only bills of 
exchange, including cheques, and promissory notes, 
but also the various types of conditional order which 
have been discussed in Chapter IV, above, assignments 
of debts if drawn in a certain form and other conceiv¬ 
able types of document.^ Promissory notes payable out 
of a particular fund, or on an indefinite condition or 
contingency are included.* 

A receipt is not prima facie within this definition, 


^ Stamp Act, 1S91, s. 32. 

* See p. 326, post. 

® A transfer order by a bank on the Bank of England was held 
to be included in Committee of London Clearing Bankers v. Inland 
Revenue Commissioners, [1896] i Q.B. 222 and 542. 

• See s. 33 (2). 
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but receipts for two pounds and upwards require to 
be stamped with a twopenny stamp under Sect. loi 
of the Stamp Act, 1891, and Sect. 34 of the Finance 
Act, 1920. A receipt, however, which either directly 
or by implication orders pajnnent of a sum of money is 
a bill of exchange payable on demand for the purposes 
of the Stamp Act.^ 

The documents falling to be treated in this section 
are of two types; those requiring twopenny stamps 
and those requiring ad valorem stamps. 

The twopenny category consists essentially of bills 
of exchange coming within the wide definition already 
referred to and which are payable on demand, i.e. on 
demand or at sight or on presentation (or within the 
period of grace of three days after date or sight).* The 
ad valorem category can again be divided into two. 
The first consists of all other such bills of exchange 
(tlie normal case being that of the commercial bill 
drawn payable at a stated period after siglit) and of 
promissory notes of all kinds except bank notes. It 
will be observed tliat a promissory note payable on 
demand would fall in the second category. The 
instruments in tliis class, however, must have been 
drawn, or expressed to be payable, or actually paid or 
endorsed or in some manner negotiated in the United 
Kingdom.^ The scale of duties may be conveniently 
set out here as it is very short. 

5. d. 


£10 and under.2 

Over £10 and up to £25 .... 3 

Over £25 and up to £50 .... 6 

Over £50 and up to £75 .... 9 

Over £75 and up to £100 . . . .10 

For every additional £100 or fraction thereof . i o 


* See Midland Bank v. Inland Revenue (1927), 43 T.L.R. 754, 
de.scribed at p. 47, ante- According to Mr, G. H Fender, in his valu¬ 
able The Stamp Laws ■n Relation to Bankers, this is only so as long 
as the draft bears the issuers' signature. It will be observed that the 
words of the section quoted above are not restricted to signed docu¬ 
ments, and it may be questioned whether Mr. Fender's view is 
Goriect, 

* Finance Act, 1918, s. 36. Tliese include cheques and conditional 

orders. 

»/Wd.. s. 36 (2). 
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It will be noticed that the category of hills hit by the 
section is wider than that of inland bills.^ But a bill 
which is both drawn and expressed to be payable out*^ 
side the United Kingdom escapes with a smaller 
duty, viz. 6d. per £100 or fraction thereof.® 

There is no such reduction in the case of promissory 
notes. 

The second section of the ad valorem category consists 
of those negotiable instruments which are classed as 
marketable securities, i.e, bearer debentures and bonds, 
bearer scrip, bearer stock, and share warrants, and 
bearer coupons attached to bonds. The duty payable 
varies from one type of instrument to another and also 
according to whether the security is issued by foreign 
or colonial governments or by companies formed or 
established out of the United Kingdom. For details, 
recourse must be had to the Finance Act, 1899, Sect. 4, 
and the Finance Act, 1920, Sect. 38. Generally speak¬ 
ing, the rate on British or foreign securities is 4s. per 
3^10 or fraction thereof, but colonial government and 
municipal issues receive preferential treatment; also 
bearer securities of foreign companies other than share 
warrants or stock certificates. When the amount 
secured is to be paid off within one year, the duty is 
reduced to 6d. per £10, or if within three years to is. 
per £10. In the case of share warrants and stock 
certificates issued under the Companies Act, 1929, 
the duty is three times the amount which is chargeable 
when the shares or stock are transferred by deed.® 
Scrip certificates which may be in a negotiable form* 
require a twopenny stamp only.® 

It may happen that an instrument falls into both 
sections of the second category, e.g. it may be at once 
a promissory note and a negotiable security. It should 


^ For cleiimtioa of inland bills see Bills of Exchange Act, 1882, 
b 4 

" Finance Act, 1&99, b 10 (i) 

^ Companies Act, 1929, s 108, Stamp Act 1891, Sched I: 
Imance Act, 19.20, s 38 

* Cf. Rumhall v Metropolitan Ban/i (1877), 2 Q B D 194 

* Finance Act 1920, s 35 
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be stamped with the duty for marketable securities 
Wiich is the higher.^ 

There is also a large and important number of exemp- 
ti<!»is under both categoiies, covering more particularly 
cheques, bills, warrants and drafts drawn by govern¬ 
ment departments or institutions of a national char¬ 
acter such as local authoritios, registered friendly 
societies, etc., and instruments used by bankers for 
internal operations such a-) clearing account‘d.® An 
important instance is a letter of credit issued for use 
abroad—it issued foi use at home it must be stamped 
like a bill 

The twopenny stamp duty may bt paid by means 
either of an impiessed or adlicsive stamp ® In tin* case of 
ad valorem stxmps they must be impressed, eviept in 
the case of foreign instruments, which are to l)e denoted 
by adhesive stamps* Ihis i^ clcailv a necessity ot 
commerce In any c<ise, whdo an adhesive stamp is 
permissible, however, the Keveiiue Authorities are 
concerned to sec tliat it is tancfiled at the lime of 
use in order that it may not be u moved or used again 
P must always theiefoic be (anctlled by the peison 
who affixes it—in the case of cheques aiK’ iinilar 
instiuments by tlie drawer before he deliver, it out 
of his hands, custody oi powei Ihe person to whom 
a cheque or other instiumeut m that category is pre¬ 
sented for payment unstamped, eg a bank m, may 
stamp it with a twopenny adlu^sive stamp but must .it 
the same time cancel it.® The banker is naluially 
entitled to debit Ins customer with the amount of su( li 
stamps An intermediate holder cannot properly 
stamp such an instrument ’ 

In cases where the Act lequires an impiessed stamp, 


' See Speyer Bros v Inland Rtve} ue, A C 9^ 

* See Alpe’s Stamp Lws, bd for a detailed list of these, 
and Stamp Act, 1891, Si hedule 1 

* Stamp Act, 1891, s 34 (i) 

* Ih%d, s 34 (z) 

* Ibid , s 34 (i) 

* Ibid , 3 34 (2) 

’ See Hobbs v i^athie (1890) 61 L R. 292 ani Chapter V above 
as to post-dated cheques 
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the instrument cannot be stamped after execution^ 
even on payment of a penalty.^ There is an exception 
to this, however, in the case of bills presented for 
acceptance or accepted or payable outside the United 
Kingdom which may be received by British Courts 
provided the proper duty and any penalty are paid.^ 

III. Mortgages and Charges 

In connection with the stamping of mortgages, the 
following are tlie chief points which require notice: 
(fl) the difference between legal and equitable mort¬ 
gages; {b) the method of computing the duty; (c) 
the position where collateral security is given; {d) the 
use of denoting stamps where there are two or more 
instruments used for providing security for one or for 
connected advances; {e) tlie difference between limited 
and unlimited advances; the position "on transfer of 
the mortgage; (/) tlie position on reconveyance of the 
property; (g) the effect of failure to stamp. 

(a) For purposes of stamping the difference between 
legal and equitable mortgages is based on different 
considerations from those which prevail in the general 
law. In this connection an equitable mortgage is an 
agreement or memorandum under hand only (i.e, not 
sealed), relating to the deposit of any title deeds or 
instruments constituting or being evidence of the title 
to any property except stock or marketable securities 
or creating a charge on such property.^ Any other 
type of mortgage has to be treated as a legal mortgage, 
a category which is therefore wider than that which 
exists normally. The duty upon an equitable mortgage 
is much lower than that oil legal mortgages, being is. 
per £ioo or fraction thereof as opposed to 2 S. 6d.^ 
Appreciable savings on stamp duties can therefore be 
effected by making use of equitable mortgages. 

* stamp Act, 1891, s, 37 (2). 

“ Finance Act, 1933, s. 42. 

® Stamp Act, 1891, s. 86 (2). 

* WB. Up to /300 there is a scale of duties on legal mortgages 
advancing by stages £10, £ 2 % £50, ;^ioo, ^^150, etc,, though the rate 
is still based on 2s, 6d. per £100. 
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The case of stock and marketable securities requires 
further discussion. The term marketable security 
means a security of such a description as to be capable 
of besing sold in a stock market,^ and therefore includes 
stock. These securities are either negotiable or non- 
negotiable. The former class has already been dealt 
with.^ The latter are of three main types: debentures, 
stocks^ and shares. The term debenture is not capable 
of rigid definition but usually denotes a mortgage or 
charge of or over a limited company’s assetvS. The 
debenture instrument must be stamped like any 
other legal mortgage; the certificates issued to 
the various holders of debenture slock need not be 
stamped. 

When stock or marketable securities are transferred 
by way of s ile or gift, the transfer must be stainiied in 
the ordinary case with an ad valorem siainp amounting 
to IS, for every £5. \\ v liave already seen that a bank 
taking such securities to support a loan may often 
wish to register its title with the company in question/^ 
The payment of sucli ad valorem duty would be a 
considerable liindrance to such transactions. Actually, 
however, there are a inunber of cases wiiere a fixed 
duty of los. may be ])aid, one of which is a "transfer 
by way of security for a loan."^ The Inland Revenue 
Department have advised company registrars tliat they 
may accept certificates from well-known banks tliat 
a particular transfer lodged for registration comes 
within this -ection and is properly stamped. 

The memoranduin of charge under wliich the relevant 
stock or share certificates and the blank transfer (if 
any) are lodged with the bank is not treated as a 
mortgage instrument and requires therefore only a 
sixpenny stamp. Should it for any reason recpiire to 
be sealed the position is different and llie full 2s. 6d. 
duty must be paid. 

(6) The duty is naturally computed not on the value 

. ^ See Stamp Act. 1891, s. 122. 

* See p. 329, a»u. 

* See p. 276, ante. 

* See s. 74 oi the Finance (1909-10, Act, 1910. 
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of the property mortgaged but on the amount of the 
loan or advance secured. 

(c) The amount of a loan or overdraft may be in¬ 
creased from time to time. In this event the security 
originally given may be insufficient to cover the new 
advance, in which event it will be necessary for the 
banker to obtain collateral security. When this is 
done, the collateral security need only be stamped 
6 d. per £ioo or fractional part thereof. This rate also 
applies to substituted security.^ Moreover, the masd- 
mum duty in such cases is los. Naturally duty has to 
be paid at the full rate upon the additional advance but 
this is charged upon the original mortgage instrument 
even if it exceeds the value thereof. 

ILLUSTRATION 

On an advance of £500 secured by mortgage of property 
worth £1000 the stamp will be 12s 6d Suppose that a 
furthor £1000 be advanced, and deeds deposited by way of 
colldtci dl security to a value of £800. The original mortgage 
must be stamped with an additional 25s., and the memoran¬ 
dum of deposit must be stamped 7s. 6d , because the 
collaleral seeiinty is in respect of £1500, not only of £1000. 

In the illustration just given, it will be observed that 
the collateral security is given by way of equitable 
mortgage, but it must be stamped on the basis of being 
a collateral, not on the basis of being an equitable 
si'ciirity. 

(d) When there are two or more instruments exe¬ 
cuted for the purpose of seeming one loan, and in such 
a way that one is collateral to another, as in the case 
]ust illustrated, it is advisable and indeed necessary 
tliat the fact that the substantial portion of the duty 
has been paid in the main instrument shall be indicated 
on the subsidiary one.* This is effected by what is 
called a "denoting stamp." The stamp affixed to 
documents on which duty is paid is coloured red. The 
stamp affixed to a subsidiary instrument to denote the 

' The section includes "auxiliary and additional ’’ security which 
appear m practice to be much the same as coUateral security 
■ Stamp Act, 1801. s ii 
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amount of duty which has been paid upon the main 
instrument is coloured blue. 

{^) The ordinary bank mortgage is unlimited, that 
is it is given to secure not only the advance actually 
made but other advances which may be made from 
time to time.^ Further stamps may accordingly be 
added from time to time in the manner indicated in 
the illustration to paragraph (r) above. Sometimes, 
however, the mortgage is limited to securing a specific 
sum: when a third party provides the security, he 
may insist on this. In such a case an agreement to 
lend a further sum against the mortgage of the same 
property amounts to a new transaction, and therefore 
requires a new memorandum of charge which must he 
stamped on the value of the new loan 

Should thj security on the oiiginal mortgage be as 
much as the banker thinks it can "^afely carry, he will 
require collateral In this event the collateral charge 
\\ill be stamped as a primary secuiity for the additional 
sum, and if it is unlimited in amount it would also ap¬ 
pear necessary that it should be stamped as collateral 
though there appears to bo a divergence in the practice 
in this regard ^ 

(f) Documents by means of wliich securities are 
reconveyed, released, discharged, or surrendered re¬ 
quire to be stamped at the rate of t>d. p>cr ii<lo or 
fraction thereof. ITnder the Law of Pioperty Act, 1925, 
Sect. 115, a simple method is provided of reconveyiiig 
the property by statutory receipt It would seem that 
such a receipt must be stamped a reronveyance rather 
than as a mere receipt. A mere receipt for repaymeni 
of the sum lent would require only a twopenny stamp, 
and this is said to be the case when such a leceiptis 
endorsed upon a memorandum of equitable mortgage 
or charge though its eftect in equity is to discharge the 
security.* 

(g) The period within which the documents under 


1 Sec Chapter XI. p 271, ante 

* See Fender, op at , pp 92-3 

* It>id , p 96. 
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discussion in this section should be stamped is thirty 
days from execution. After that they can usually be 
stamped on payment of duty, plus a penalty. 

IV. Miscellaneous 

There are a very large number of legal documents 
which, without having any particular importance to or 
connection with banking, will nevertheless pass through 
the hands of bankers Irom time to time such as deeds 
of conveyance, settlements, insurance policies, partner¬ 
ship articles, etc. Any attempt to discuss the stamping 
of these is clearly outside the scope of a work such as* 
the present. The following instruments, however, call 
for consideration as they are in some cases peculiarly 
the concern of bankers, and in others of great im^ 
porlance to them. 

Instmclions or Mandates to Bankers. A letter or 
other written instruction from a customer to his 
banker requiring him to take certain action, usually 
relating to the account, does not, normally speaking, 
require a stamp, e.g. an order to transfer funds from 
one account to another provided that the accounts 
are those of tlie same customer, or to credit certain 
sums to a j:)articular account, or to make a purchase 
on the customers behalf of stock or shares. When, 
howe'^er, the instruction relates to the payment or 
transfer of money to a third party it is treated as if it 
were a bill of exc liangc. We liave already noticed that 
orders for periodical payments at stated intervals and 
for payment of a sum of money at a date after that 
of the instrument only require a twopenny stamp, 
when the order is lodged with the person who is to 
make tlie payment, i.e. they are treated as if they were 
payable on demand.^ A bill of exchange payable by 
instalments at a future date does not fall into this 
category. Sect. 38 (2) would appear to give the banker 
on whom such orders, are drawn the power to stamp 
them if they come to him unstamped, since, for the 
purposes of the Stamp Act, 1891, they are bills of 

* Stamp Act, i8qi, s 32 (fe) and see p. 318, ante. 



STAMP LAW 


327 

exchange payable on demand. In the case of orders 
for periodical payment, it would appear to be imma¬ 
terial whether they are lodged by the drawer or by the 
party claiming to receive payment, but when the order 
is for one payment at a future, date it will require ad 
valorem stamping if sent to the payee, for it then 
amounts to an ordinary bill payable at a future date. 
An authorisation by, e.g. a local authority to a banker 
to pay drafts issued by the treasurer falls under this 
head and requires a twopenny stamp in respect of 
each payee’s name appearing on the instruction; but 
an order by a eustomer to his banker to make a inirnber 
of payments to various named persons apparently 
requires only one such stamp, liowever many names 
may appear upon it. An instrnrtion to transfer a sum 
from the customer's account to that of another pcr.son 
also needs a twopenny sta.mp. 

Powers of Aitorney. A jxivver of attorney is an 
instrument under which one person is appointed the 
attorney of anotlter, and given certain powers, defined 
in the instrument, to act on his behalf. It is always 
executed under seal and when an agent vy-ill have to 
enter into contracts under seal it is necessary that he 
.liimself have been appointed Iry a similar instru¬ 
ment, i.e. l)y power of attorney. Many of the activities 
carried on by b;inkers as agents of their customers do 
not require authorisation in this way, e.g. tlie collection 
of clieques, or tlie recaupt of securities from a tliird 
party. Sometimes, however, a power of attorney will 
be called for ; it must then be stamped los. 

Guarantees and Indemnities. These though different 
in legal theory are in much the same position as 
regards stam|)ing. If contained in a writing not under 
seal, they are stampable like ordinary contracts in 
writing, i.e. 6d.; if under seal the duty is 2s. 6(1. per 
£100. As with ether deeds, the period for stamping is 
thirty days. Documents under hand, liowever, must 
be stamped within fourteen days. If an indemnity 
under seal <Joes not specify the amount payable the 
duly is lO-s. 

- I 
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Receipts. We have already seen that receipts given 
on payment of money amounting to £2 or upwards 
require a twopenny stamp.^ There are, however, a 
number of exceptional cases where receipts are exempted 
from stamp duty. In particular, the following exemp¬ 
tions more closely concern bankers— 

(a) A receipt given for “money deposited in any 
bank or with any banker to be accounted for and 
expressed to be received of the person to whom the 
same is to be accounted for.’'^ 

It is because of this exemption that the banker does 
not have to give a stamped receipt to his customer 
every time he receives moneys from him to the credit 
of the account. But when somebody other than the 
customer pays in the money he is entitled to have a 
receipt, and any credit slip handed to such third party 
must be stamped. If the acknowledgitient contains 
no reference to a sum of money, it does not amount to 
a receipt, and does not need a stamp. A customer, when 
withdrawing money, does not give a receipt but if for 
any reason he does a stamp will be necessary. 

(b) An acknowledgment by a banker of the receipt 
of a bill of exchange or promissory note for the purpose 
of being presented for acceptance or payment.® 

(c) Receipts given when money is paid to the govern¬ 
ment, e.g. taxes, receipts given to government depart¬ 
ments, and many kinds of public officers and institu¬ 
tions, such as clerks to the magistrates, County Court 
registrars and others,^ This may be important in cases 
of orders in the form of cheques with receipts attached. 

(ii) Receipts given in respect of salary, pay, or wages.® 

(e) Receipts endorsed on, written on or contained 
in any instrument liable to stamp duty and duly 
stamped acknowledging the receipt of the money 
therein expressed.® 

^ stamp Act, 1891, S. loi and Schedule, and Finance Act, 1920, 
S. 34. 

* stamp Act, 1891, Sched. 1. 

» Ibid. 

* Ibid. 

• Ibid. 

• Ibid. 



STAMP LAW 


32^ 

Scrip. Scrip and scrip certificates to bearer are by 
usage negotiable instruments and as we have seen' 
fall under the marketable securities category of that 
class. 

The non-negotiable form of scrip requires a twopenny 
stamp which must be impressed.® Share certificates, 
however, do not require stamping. 

' P. 320, ante. 

* Stamp Act, 1891, Sched. I, and Finance Act, 1920, s. 35. 
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or by demand in writing by tbe Bank, it shall be lawful for the Bank to contmiK* the account with the Principal, 
notwithstanding such deterniination, and the liability of rnysclf (jr rny estate for the amount due from the Principal 
at the date wdmn th^ Guarantee is so determined shall remain, notwithstanding any subsequent payment into 
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a continuing security to the Bank, and shall not be determined excejit at the expiration of three calendar months, 
written notice given to the Bank of my intention so to do, and in the e.vent of my death the liability of my legal 
personal representatives and of my ei^tate shall continue until the expiration of three calendar months’ notice in 
writing given to the Bank of the intention of my executors or administrators to determine this guarantee. And 
this guarantee shall be applicable to the nltiinate balance that may become due to the Bank from the Principal 
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and interest on such amount or on such less sum as may be due, at the rate of Five per cent per annum from 
the date of the Principal’s default until payment. . . , . , ^ ^ ^ , 

This Guarantee shall be additional to any other Guarantee for the Principal signed by me that the Bank 
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CIRCULAR LETTER OF CREDIT 

Not available after ig . 

No. 

. 

Date ig 

Gentlemen— 

We beg to introduce to you , . to whom you will 

please furnish such funds as . . may require up to 

the aggregate amount of. pounds sterling against 

.... sight drafts on our Hoad Ofhee, London, 

each draft to be plainly marked as drawn under this Letter of 

Credit, No.. and to be signed in accordanct! with 

specimen signature, which you will lind on our 
Letter of Indication of the same number to be produced 
herewith. 

We engage that sucli drafts shall meet with due honour, 

if negotiated within.months from this date, and 

request you to buy tliem at the rate at which you purchase 
demand drafts on London. 

The amount of each draft must be inscrilxd on the l,»ack 
of this letter, d'he letter itself must be cancelled, ami attached 
to the final draft drawn. 

We are, Gentlemen 

Your obedient servants. 

To Me.s.sieiirs the Banlcei s 

rnontionecl in the l..etter of lndicati«.m, 
which must be produced herewith. 

N.B, The bearer, for purposes of security, is requested tv) 
carry tliis Letter of Credit apart from the Letter of Indication, 


LETTER OF INDICATION 

No. . .19 

To Messieurs the Bankeis 

mentioned in this Letter of Indication. 

Gentlemen, 

This letter will be handed to you by. in whose 

favmur we have issued our Letter of Credit, No. 

recommending . .to your kind atten¬ 

tion, and referring you to specimen signature below. 

Your obedient Servants, 


Specimen Signature. 






334 LAW OF BANKING 

APPLICATION FOR DOCUMENTARY CREDIT 


To the 

X Y Z BANK, 

London. E.C.3. 

Sir, 

request you to establish by^ 


.19-. 


..a Credit 


with your Branch at .. 

to the extent of £...say. . 

Pounds, authorizing the negotiation of the drafts of M. 

myself .^ payable in 

ourselves or/ 

I 

London, and in consideration ol your so doing — hereby engage to accept 

we 


such drafts and to jiay the same in London at maturity. 

The drafts are to be securetl by the hypothecation to the Bank of Bills of 

Lading pui-porting to represent.at its 

invoice value, inclu.sive of l''reight and Charges, if any, VhU: you are not to be 
respon.silile in the event of any niisreprescntation as to the quantity, quality, 

or value thereof, Tlu; Marine & War Risk Insurance thereon, with. 

per cent added, is to be effected by. 

or by the Bank, in case such insurance should not be arranged to its .satisfac¬ 
tion, tlic cost of which engage to pay; and the amount insured is to be 

held available to the Baiilc until |)aynient of the drafts. 

'S'ou are not responsible for the terms, conditions or sufhciency in 
Policy 

respect of the - ■■ -r - nor for the default of the insurers 
Pohcie.s 

The Bills of Lading must read that the goods arc "on Board ' or ' Shipped," 

, , Freight prepaid 

and sliow . ' ‘ — 

l ieight jiayalile at Dostinutiou. 


In the event of failing either to accept or to pav any such draft and of 

the Bank selling the goods, which they are fully authorized to do, ~ under¬ 
take to pay on demand the amount of any deficiency on such .sale, together 
with all usual commission and charges and expenses incidental thereto or 
otherwise. And it is agreed that on due payment of any draft with the cost 

of insurance tlic relative documents are to be given up to ~ 

us. 

It is understood that the negotiation of the draft or drafts above referred 
to shall be optional on the part of your Branch. 

The Credit is not to remain in force after the.19. 

Your obedient servant, 


Mail or Cablegram. 
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BANKERS’ CONFIRMED DOCUMENTARY 
CREDIT 

THE DEPOSIT DANK, LIMITED 
LONDON. E.C.2 

. ■■ .. .193 


Dear Sirs, 

CONFn<MED CREDIT No . . (which pleasr (]iiotcC 


We beg to iiitorni you that v\'e ha\’e rt'Ctivetl advice from 

.that they liave ojiened willi 

us a Confirmed (Tedit in favour of. 

bv order and for account of . 


to the extent of /L , 

valid until. 

on us at. 

Invoice 

Consular ln\'oice 
Full set " sliipped " 
Fiills of leading to 
"order'' 

all relative to a slii|)in‘:rit of 


■■■ (say .. . . ] 

. and a\’ada.l)le bv yoni drafts 
.accoin]\inieel hv- . 

Weight Note 
Certificate of ()ngin 
Insurance Polic'’ or Certiticate 
covi'i'ing Marim' u:.’ War Risks 


per S.S. from !• j 

in. shipment(s), consigned ti 

before 

All drafts dravvii under this Creelit must contain the clause, 

“ Drawn under L/C No.date^l ’ erui 

we hereby undiTtake to honuiir such drafts fiii ])resenl.atie;rt 
provided tliat they are drawn and pri'stintcd in strict con¬ 
formity with the teriiis of this Credit. 

Yours laith fully, 


Countersigned- 


Manager. 
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LAW OF BANKING 


TRUST RECEIPT 


The Manager, 

THE X Y Z BANK, 
London, E.C.3. 


Dear Sir, 

We hereby acknowledge receipt of your letter of. 

.enclosing documents for goods, as specified 

below, for sale on your account, and we undertake to hold these 
goods, or the proceeds thereof if sold, under trust for you. The 
proceeds will be paid to you as and when received. 

The goods are insured under our policies and we hereby 
recognize your lien on same to the extent of the market values. 

Yours faithfully. 





ft* 

3 ^ CS 

ft* a 




sS G aw 
.0 ‘^Sp'’ 
s! *rt o 3- 3 

5-5 ^ rm 
n‘i a 
5 $¥ 

&) !^ W fj c+ 


ft* ir ■=^ =3 y — * rr G c a r: £ ^ oq ? ^ o P 

3 3 ' 5 ^ 'T5..? ?^ w 2 'u n rt . . a 

ft'^ 5 i 5 5 3 pj_u -2 w i* 


a su w 

a Ka 3 


1 .^ o 


-0 0 


□-.. -. 3 3 ?s';is'o 

'• 5 5 ? •? 3 " I ■’ 3 S 

o *0 o jJ Q 

' a i* '•< :^ 


I ^ ■•< - 

S-a^d ’ 

tr. ” ' a 

ysg-s 

VI ^,5 tj^TJ 

U >^1 


« a fT p 5- ^ 3 ^ — 3 « ^ c i? 

0 a.^c-a’S 9 ^ ' S 

^S'^^oJrS-S-'SSnSa’SiP^? 

a'lr'l iu -■s’"' S; S a - 

S - -.? ^ o S'"® ^ ^ 

"ps-oS§.^^8?>?§ri^& 

1+.. __ .—i^CeuMfBF GCT^. 


I fJ 


%'< 


— re t3 0 
or 2 a: ■ 
re a o 

2 §■= 

a.(r, r ^ • 

(U r+S § ^ 

^ n <« a 

v<! ft* " 

O ^ t*i 0 
e ft* re a 

o 3 SL § ft* 
^ a 0 

1 0 a S o 

3 

O C 2 « ft* 

re G 2 9 
o'^aFs- 
J? g 0 2 - 
a| 5 -a .2 

?il 1 ? 

g g " 5 E 

3^1 S| 

saftai 



5] 0 »t 5!' cx q’hrt ;:i.^ itc — 

0.3 p o £-a^ 

-.cuare^o^gML^ 


-.cu 3 re^o 3 Mt:.^^oyc 
° re 0 a 3 re ;u •■< W 0 g: g 

.^XPC^/Sr^ft^aa •^v-<re535?' 

aa2SdS'S°53§g|S'5 

=^ia’g«§|?g'S.g8S-5^1i'- 

?g=i5asl;Sa"8|^-3g 

;3 — — ‘/’^^Ft^vliore^G 



wGa — — qO^'g 

re 3 ^*!: Ci 3 re 2 G 5 ft*C re <- 

cv <crrea<aorec-j‘pj»i-^ 

a rf« re ;{* P 9 ga—oa' pS. 

9are^™„, M — ^-reo.^Gr’o 
•.♦■aoOhiPft*E«re- — aiG'.— s 
p re^p c 99 reCt^rl^pS 

rl-i.j ;fl ^ •^y; ^ 3 . 0,7^ I?" P ^ O 

0 ^ 53 «!<reo “ <r recl 3 

sdB|r‘?.|a§'isB 

■'? 9 i?e=Sr:!'"a|.' 3 -^ ■•VsSS'i' 


o 

2 ttj P 

a ^ a H re 

1 3 

«.*»£■ 

2 'e !-3 a 


a- r^ a M M, 

Q d are o 

11 ‘-f Cl 
re re re 

0 ^**2 p fa 


FORM OF MEMORANDUM OF DEPOSIT OF TITLE DEEDS 



Li;nited, 

irsuant to a Resolution of the Board of Directors 


aig.?^g3^5 ^ 

?£-S-n'T:)opr®ni^3 3*3"^ n n 

•^ 3 * JS<^‘^2.E-22oi-in s.nd <; '< ^ 

a§S 3 og|SgSoSi:-S.S'S!"|ftsS 

^ 5- S' 5: re a ^ ^ ^ ^ ? 11* ^..§‘ & S' P £ 

^are32o'i^rf-pjj‘<®(^pj‘'<{ 3‘£n^33 

C+^^a« re £3*^ 5-^ S-M d Sqiu £ acrg 

3 ’2-^ 2. a ‘^^nid^reo-^.Q 
S^2>m2cSreo=^0’p-<'^^;i!.pJTg 


^•5:s" p g 3 

•^ 3 * 2re‘^2.ELo 

ae 2 < 2 ^o£S 555 




3- H- - a 3 

S' 2 > tu 2 2 


? 3 5i, o o « 

S' ° cr'^ o 

a ri- re P c p 


|»S'Sl<i=8s. 

2 crog; 5 .J 5 ^ 3 c:. 

foP 'A^refDi;"- 
part-res' apn 


" ™ °.«ft? 

5 ? S’. i ” 

3. p o O 5^ ■ 


3 oP 2 .re,^re 2 g, 3 -ag'n^ 3 r 5 g;a 

re a rt-Q^ j^aS rt-0 rTrt-rt S'p i-'rtre 

..^ ^ c- o ^ S' S- 

"‘^ 3 . ^ 3 r^^*-.fpprev 3 

o' p 3 ^ iii o 3' a a r« 

(X'^arg d'w ^3 P S* 3 

Sy2’£SS.''S'^sS.lg 

3§:3“-52,a.= ;^o-“ 

reijtnow O^F, ^yTj 


r — re ^ 
) !^ S re re > 

t ‘-r a- re P ^ 


a 2. S-'TS a « 
r' o y* 3 re o 


wv 3' 5 
CtJq 3* ^ 


- o P 3 ■■" 

p ^ r- rt- tl' 
3 2 3 5 re 
a_5'iq re 3 
-i < o' ^ 3 


“■'^^rtM^re o:;r.'''3'3 

??2.M2 re^x'^3'^3;3a 

;» |g g^Sg S 8=1? g-ag ” q 
3 '&n-SS--''>ff 5 ?S'ga 2 .S. 
q^^»^S‘S 2 |i 4 .?^§g,gs. 


a 2-0 re 
Paso 
'■re! ^ re 3 


§3^rea"3^^0^o 
^ ‘ a s--,5 a S' 3 O a 


5-;:'<i g 
o ’^ 0 % i’ 


3 a n p- ^ S -rr, w h- h- rt- 

-'‘g- 5 ? 5«§=';5 2|g-lqS.g-Fsr 
& = " 0 = i.'g ag S isg £ jL-o P g 

p-riprert-' <=;«. — 

Qd 3 a 


re 2: -o cf' 

^‘8114 i: 

3 3 ^ re 

re P & 2 . H H 

H 3 n p 3 
^ CL re ^ J 

re 3 p S P g 
rt-M re re a 
5'^ a’ 0 ^ 


P p 5’ 3 3' ^ ^ 3 ^ . ^ i_Ld 

c?'S‘n 5 .^p^'^o 2 p 3 'g, are 
frreop‘'^S 5 ’'~' 2 - 32 ’/>o'‘ 

H"'2-ao<d?S''^og^jt:; 

a r«-< 3 O rfre o 3',re ty^ M 

n a^d ®S 3 re^'S:; 4 -PH?p 

rt.o 2 S:Ocrere^ 3 re«a 
S^i-i 3 rt-i-s 3 ^^re a^p re 
SjjMS’pgop*'^ 3 5 
reSSoqSrt-rfPOBnas 
_ a Q.m'reJ IM d''^3'2 ?rt’<l 


3 S'.^r H- S 3 3 re re 3 - ^ 2- 3 " re O-; 

0 2 O 0^0 g ^ 3 2^*1 g-o 3 ! 

S' OrereOrt-nOnq^o^g 

3 g-o re a re 0.M n-o re^3 S'g 
2 •■< O a p ^ 3 2. 9 P 

So y ht-TI fsi a U. P no re -r, rr* y 


c a« =^p o =" as; § g(g S 
3 H 2" 3 S-!? ° n p ^ l■‘S 

Pdrerei-rs^rt-j^recrre^j-' 
^ore 3 rtreaqh 2 ar^nc^w 3 


I su " 1^ ^viQ CP 

S«y»f?n=- 


S,oreS're'3'^^2 

reJIrt-reoPap^ 


yj g P D 

S.re 3^Q 


reJirt-regSreP^' ^a'SCn 

2 re 3'3 2.2 o re p-hd g-^ a-<® g 

re 23 reart-re_gQreoao'S^^ 

a:s«aPw:;:'g^S 3 gQrqgho^< 

o ^ ° Q ^ 5 'a 3 - 3 3 


S‘S§>§'5- 

3 0.2 2 p 

T . a 3 1/1 


r+'d P O P cn 

y a a a '*• 3 

a- 3 

5^:3 g 2 3. 
c g 3 ^ f® rt- 

a ® 2 ^ ny re 

2 ? « 2 3 S 
.S i 13 

^ ELB^p ^ 
-■ p a^ a o 

' a 0 O' a" 

re a re W td 

g'r?3 
re P ^ p ci a 
a'< w 5 ‘■^ o 

. a ' o a 
O 2 , 5.0 g « 

g" c o 5 & 3 

1 / re q 0 3 P 
re 3 - 3 ►xj ‘-1 


^ S fir £i 
g- 2 2,3 p 

J3 asag 

. 5: 2 3£ 10 ^ a 
L!. C.-^' 3- . 

^ (/> rt ’ re s 

a o' 2 K d P 
P g “ a 0 
3 « S' re 

•<I p 3^ i re < 

■o g.g:P ?■ 3 

^re £*.21-5 
^ 3 a 0 O 

re re re 3 “ 

S g 3 3 


^^ggs'S 

i."»o 
5 ^ a o EL 

o' / p tr ^ S 3 
re g tare ^ 


re ^ 0 3 -^ 
3 a^, < o ^ 
g 0-3 3 ::;d 

g s g ^ 

5 "3 Si o' 
o I-I 3 o re Vci 

re o re re ff.'l 
u 5; !->• yj M 3 


^ 2 P S' re Q. 

Is'S'gSg 

re on? P 71 a w 







[This Schedule to be Signed on behalf of the Company/ 
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ACCEI‘TANCE— 

bill of exchange, of, 58. 59, 84. 
^*S»139- ^40. 141 
in the name of a company, 

84- 297 

cheques, none in case of, 43 
forgery of, 85 ef stq,, 94, 144 
liability of acceptor, 59 

Account. (See Current Ac¬ 
count, DEiosix Account, 
Trust Account, Infants' 
Accounts) 

‘'Account Payee"— 

direction to collecting bank, 

103 

dividend warrant marked, 150 
imposes duty on collecting 
bank. 131, 132 
material part of cheque, 1^3 
“not negotiable” substituted 
55 

Act OF Bankrupicy, 285 et ^eq 
notice of, 291 et seq , 301 
temiinatioD of relatiunshij) of 
bankerand customer by, 202 

Advances. (Sec Ovfrdrafi) 

Agency— 

ambiguous instructions to an 
agent, 74" 

banker and customer, 1 elation- 
ship whether, 16 et Keq 
banker's correspondent as 
agent, 300 

bank's officials and servants 
as agents, 305 et scq. 
branch not an, 3«xi 
cheques, in relation to signing 
of, 80 et seq. 

presenting of, by agents, loS 
et seq 

collecting bills or notes, for 
purpose of, XI5, 130 <.eq 
discounting or, 133 et seq. 
termination of, 297 
trustee, banker as agent for, 
x8S 

Alien, xt 

Alteration of CHl^QUEs, 74 
et seq., gz et seq , 100, lui 
facilitated by customer, 92,93 

Alterations of Crossings, 77, 
gz» 93» *‘> 0 . 

Ambiguous Countermand, xo6 


Ambiguous Instructions, 70, 
73 . 73 * 74* toii 

Anticipatory Letters op 
Credit, 221 
Assignment— 

balance of account, of, 8, 34 
et seq., Ob 

bankruptcy, on, 2H5, 28b 

f guarantee, as afiectlng, 277 
ifo poUciefi, of, 277, 31b 
stamping of, ^10, 318 
transfer of deposit receipt 
requires, 163 
Auctioneer. 17^ 

Authority ro Borrow, 18b et 
i,eq 

directors of company, of, 306 
et seq 

discounting or, 1 <5 52^/ , 142 

in connection with bankers’ 
credits, 207 et seq 
operate account, authoiity to. 
183, 185, I Hunt ^^<7, ig<>, 296 
it seq 

partner, authoiity of, 304 

Bailment, 16 [et seq. 

dejiosit of vale ‘bles as, 199 
Bank (Sec Paying Bank, 
CoLLrniNG Bank) 

Bank Bill, 42 

Bank of Lnoland, 2, ii, 47, 

n6, 121), i*,! 

Bank of Ireland, 47 
Banker (See also Banker and 
Customer) 

agent for customer, as, 153 
and bank, 3, 10 , 15. 26 et seq , 
J07 

banking business, 27, 30;, 
constructive trustee, as, 1^2, 

disclosure of customer's affairs 
by. 5, 19, 20 
discounter, as, 133, X42 
drawer, m relation to, 122 
duty of collecting bank to 
customer, 139 5-^7. 

in respect of documentary 
credits, 212 

in respect of its servants, 203 
on opening account, 120, 
X24 el seq., 189, 190 
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Banker — conid, 
history of banking. 15. 

198, 299 

holder for value, as, 135 
instructions of, to his ser¬ 
vants, 79 
liability of— 

for servants, 303, 304, 309 
et seq. 

to customer, 62 et seq.^ S5 
el seq., jo6, 107, no k 
seq., 143, 204 

to customer’s trustee in 
bankruptcy, 284 et seq., 

294. 295 

to third parties, [4b, 172. 

J73, I7f). 204 et seq.. 234 
lien of, 228 ct seq. 
moneylender, in relation to 25 
negligence of— 

collecting, 118, 119, met 
seq., 130 

in respect of custody of 
valuables, 200 
paying, 88, 89, 100, 106 
obedience to terms of man¬ 
date, 72 et seq. 
protection of— 

collecting, ii8 et seq. 
in case of customer's negli¬ 
gence, 75 

in case of torgcrica, 30, 

85. ^ 35 . ^38. 144 . 

in connection with dividend 
warrants, 149 
in connection with orders by 
local autliorities, 135 
in customer’s bankruptcy, 
283 et seq. 

in respect of crossed cheques 
IOC), 101, 104, 135 
paying, 86 et seq., loo, joi 
true owner, in relation to, 

133 

when paying customer's 
acceptance, 144 
when paying domiciled bills 
of exchange, 145 
Banker and Customer, 3, 15 
et seq., 29 et seq., 62 et seq , 
75, 115, 116 
relationship of— 

in case of local authorities’ 
account, 193 

nature of, 16 et seq., 20 et 
seq., 113, 245. 247 
termination of, 68, 254, 281 
et seq., 292, 296 
trustee and beneficiary, 
whether, 17 


Banker’s Credits, 206 et seq., 

335.336 _ 

Banker s Draft, 41, 87, 152, 
300 

Bankruptcy, 280. (See also 
Winding Up) 
act of, 285 et seq,, 301 
mutual dealings in, 295 
of banker, 116, 141, 220, 284 
of correspondent, 303 
of customer, 140, 141, 255, 
281, 284 et seq. 

of husband of married woman 
customer, 183 

protected transactions, 285 
et seq. 

set-off in, 293 
Banks of Issue, 2 
Bearer— 

alteration to "order," 92 
bill with fictitious payee, 
treated as to, 143 
cheque to, 37, 51 
debenture, 153, 234, 320 
dividend warritnt to, 150 
endorsed cheque treated as to, 
104 

"Big Five," 2, 10 
Bill op Exchange— 

accepted after commence¬ 
ment of winding up, not 
binding, 297 

banker’s credits, in respect of, 
206 , 21 T. 214 et seq., 233 
cheque 

as particular type of, 4 
if post-dated approximates 
to a, payable at a future 
date, 4O 
void as, 77 

collection by banker of, 143 
delivery of, 37 et seq. 
discounting, 114 et seq., 143 , 
170 , 2TO, 235 , 301 
domicil, 83 , 86 , 143 , 155 , 156 , 
231 . 281 ^ 297 

draft drawn under circular 
letter is a, *58 

duty of banker when paying 
domiciled, 85, 90, 143 et seq, 
duty of drawer of, 76 
fine for issuing unstamped, 
3'4 

mandate treated as, 326 
material alterations of, 144 
notice of dishonour, 141. 147, 

235. 

overdue, 143 

presenting for payment of, 

*37-4«> 



mmx 


m. 


mi^ or 

^^nirements of, 163 
^t^piug of, 315, 317 ef sey. 
trading company, of, 1S9 
BiLiL OF Baoing— 

holder of, 236 

delivery of, to customer under 
trust receipt, 240 
nature of,' 237 et seg, 
security for banker’s credit, 
as, 210-12, 214, 219 
security under letter of lien, 
as, 233, 268 
Bill of Sale, 267 
trust receipt not a. 240 
Bia^kk CHEgUE, 74 

Board of Trade, >93, 295 
Bona Fide Holder, 58, 89 
Bonds (See Debentures) 
Borrowing Powers— 

banking company, of, 306 ct 
seq. 

Branch of B,\nk, 23, 65, 69 et 
seq., 88, 107. 299 rt seq., 302 
manager of, 309 
Building Sociktv, 29 
Business Hours, 23, 70, 90, 105 
Business Names, 12 


Care. (See Negligence) 
standard of, 122, 197, 199 
Certificate of Insurance, 213, 

214 

Charge, 7 

Cheque, 3, 4, 25, 27, 28 , 33 ^/ seq. 
"account payee," 54, 93, 103, 
J24 

alterations of, 74 el seq.. 92 
et seq., 100, 101 
banker’s draft not a, i,‘j2 
bearer, to. 37, 48, 51, 54, 73. 
78, 92, 98, 104, 126, 129, 
130 ct seq. (See also Bearer) 
blank, 74 

collection, 55,57, 89, 103, 114 
et seq., 129 ct seq,, 138, 140, 
i^getseq., 155. 170, 231, 28S 
definition of, 37 
delivery of, 58 

discounting of, 4, 58, 114 ct 
seq., 131 

dishonour, 40, 59, 61 ( 5. 68, 
71, 107-10, 112, 140.141, 
166, 178, 301 

endorsement of, 32. 38 et seq., 

34. 58. 59. 77 85 

It seq., 99, 103, 109, 114, 
117, 120, 122, 123, 125 
essentiab, 36, 138 


CheQU K— COHiJ. 

foreign, 60 

form, 41 et seq., 73 

infants’, 182 

issue, 57 et seq. 

liability of parties to, 59 

mandates, other, 38 et seq. 

marked, 45 [72, 92 

nature of, 33, 51 2, 70 et seq., 

negotiable character, 52, 92, 

131 

"not negotiable, ’ 54, 57, 92, 
99, 102. 113, i5iV 
open, 33, 55, 57. 119 
operation of, 57 
order of payment, 72 
order, to, 37. 4S, 51, 54. 77, 
79 . S5, 9.i, gS, 130 
orders Viy local authorities as, 
155 

paying customers', 62 et seq., 
285, 286, 293 et:>eq., 297, 300 
payment of .smaller sum, 70 
et seq. 

pencil, drawn in, 77, 93 
post-dated, 45, 107, 315 
presenting for payment, 139, 
i 302, 328 
receipt on, 38 
lepayment without, 33 
revocation of auilionty to 
pay, 282 tft seq. 
signature, (See Si 0nature) 
stale, 40, loS et seq , 143 
stamping ol, 41.1. 315, 321 
stealing of, 39. 89, 90. j :«3, 125, 
126 

stopjhng of, (r)3 ei .Keq., 185, 301 
Cheque Book, 37, 97, 302 

CllEOUELETS, 48 

C.i.F,, 211, 214 
Circular Letter, 207, 333 
Circular Note, 6, 158, 207 -9 
Clearing vVgknt, 133 

t.L E A I'. ING I IO U S E- 

cliequcs jnesented by collecting 
banker at, 90, 10 j, 140 
collection of cheques when 
banker not member of, 303 
crossing of cheques origin¬ 
ated in, 56 
development of, 56 
mariting of late cheques at, 44 
rules of, in respect of dis¬ 
honoured cheques, 112 
Clubs— 

accounts of. 194 ei seq. 
Collecting Banker, 5O, 57, 89, 
90, 103, ij4 etseq., 140, 231, 

303* 327 






CottECtlNO 
clearing agent for, 133 
ccllecting-^ 

CTOBsed cheques, iiS, 149.156 
dividend warrants, 150 
postal and money orders. 
’57 

discounting banker, in rela¬ 
tion to, 131 
dual position ot, 116 
duties of, 139 et seq. 
negligence of, 122 e 4 seq., 140 
protection of, u8, 122 etseq., 
149, 288 

Commercial Credits, 210 5^17. 

forms of, 334. 335 
Company— 

as customer, 5, 189 ei seq., 282 
authority to act for, 189 et 
seq., 306 et seq. 
collection of cheques for em¬ 
ployees of, 127 
dissolution of. 282 
duties of banking, 10 et seq. 

' mortgage of shares on, 274 
et seq. 

organization of banking, 306 
et seq. 

payee, as, 82, l8g 
I.)ayment of dividends by, 148 
power to draw cheques for, 

IQO 

references given by banking, 
205 

register of charges effected 
by, 266 

ultra vires the, 247 
winding-up of, 284 296 et seq, 

307 

Composition w'ith Creditors, 
235. 256 

Conditional Orders on Bank¬ 
ers, 148, 318 
Consideration, 244, 287 
and bankers' commercial 
credits, 219 
and safe custody, 199 
Consolidation, 273 
Contributory Negligence, 133 
Conversion, 32, loo, 104, 115, 

i-:o. 135. 146, 156. 157. 199 

et seq,, 202, 303, 310 
distinguished from action for 
money had and received ,171 
Correspondents, 207-9, 214, 

299 et seq,, 302 et seq. 
Counterclaim, 67 
Countermand, 59, 105 et seq-, 

301 

ambiguous. 106 


.^. 

Criminal LuBimv. 309 ^ 

312 

Crossed CHB 0 tJE, 53. 73» 90. 9a?» 
93, 99 ei seq., 109^ iiS; 138 
alterations of crossing, 77^^ 
100-2 

general crossing, 55, 99. 

118 et seq. 

history of crossing, 56 el seq, 
includes dividend wETrAnt. 

special crossing^ 55, 99^ 

118 etseq. 

Crossed Dividend Warrant. 
149 

Crossed Orders by LqCak 
Authorities, 155 
Current Account, 3, 4. 28, 30i 
31, 121, 159 et seq. 
closing of, 23, 24. 66, 179, r85> 
254. 281 etseq., 284. 292. 2^ 
clubs and other unincorpor¬ 
ated Associations, of. 194 
ei seq. 

combining two accounts, 2^7, 
295, 300 et seq. 

" debenture to secure, 280 
disclosur&>as to, 5. 19. so, 204 
executor’s, 187 et seq. 
infant’s, 180 et seq. 
joint. 68, 182 et seq., x88, 255 
local authorities, of, 192 et seq. 
married women’s, 182 
mortgage to secure, 271 
non-trading corporations, of, 

191 

opening of, 120, 124 et seq., 
127. 133, 168, 183-8, I94“7' 

partnership, 183, 184 ef 

191 

set-off between two, 173, 174, 
193.296 

several accounts, 38. 68, 2i6 
statement of, 151, 164, 168 
trade unions, of, 196 
trading companies, of. 189 et. 

seq., 296 et seq. 
trust. 183. 187 et seq,, ij^ 

174. *92 

Custom, 104. ip8. 109, 149, 150, 
*52. r53» 161, 162. 214, A26, 
236 

Customer. 3, 8 

agent of banker. .247 
alterations of eheqac 

tated by, 23, 77 93 





I^anlkiefwi (See Banker akd 
CtTSXOMER) 

bankruptcy of, ur, 140, 
*74» 250, 251 2rfi, 

2S4 et 

okeque*) of— 

payment of, 62 ei seq , i^o, 
155. 285, 286 
after bankraptcy, 20^ 
after winding up 29 > 
countermand of, -ig, 105 
joi 

order of, 72 
presenting for 
receiving payment i zo 

12j 

definition of, 29 et seq, 31, 
32, 121 

duties of, 23, 76. 77, 94 s et 
seq , 144 i6j 165 IO7 
infant, 180 et ^eq 
information m relation to, b 
16 et ^eq , 20, 245 
death of, 8 25 j, i et ^cq 
lunacy of, 8 2‘)‘;, 2bi - 5 
mamed woman, 182 
meaning of, 121 
protection of 101 
signature of 88, if4 

D/A Credits, 2 jo ri 
DaMAOES 10b loS 

Death— I 

of customer 8 251 ih\ et uq | 
of guarantor, 254 
Debentlres 153 230 2^4 I 

278 et seq I 

nature of, 27b i 

stamping of 320 3 ^ 

Debtor AND Creditor ihet^iq . 
20 et seq I 

superadded obligation 22 
Defamation, 112 ei seq I 

Delay in VRE^eNTAnoN ov 1 
Cheques jo ioS et \eq | 
due to ciossmg, loo . 

Delivery, 57. I 

Delivery Order, 215 
Demurrage. 238 
Deposit Account-- 

current account and 159 it seq 
garnishee order ir respect of 
^4, 63, h8 
interest on, ibo 
part of banking business 28 
vnthdrawral of, 65, 10 > 

DEI^obit Banks, 2 
Deposit of Title Deeds 272 
3 « 2 * 337. 340 


m 

PspbsiT nmezitt, 160 ef 
Director, 306 ei seq (See rIbo 
Comrann, Servants) 
liability oi, 307 

Disclosure by Bank of Cus¬ 
tomer's An- airs, <5, 10 20 

PlStOUNTlNC, 4, 58, II4 ft seq t 
170. 

or agency. i ^3 tfi seq 
Dishonour— 

account not in credit 71 
claim by tlurd party, 178 
foieun bill 01 cheque, hi 
notice of, 5tj, (lu, 115 ij 1,147, 

stale cluqup of 40 108 
wrongful 107, u - tf \cq lOb, 
^20 

Dividi->11* Warkwi*? K* 84 
87 10. 132 1 %^ 

CIO.Sing's of 144) 
to beaici lyi 

Dolimimsrv till Dir 7 48 

’Ob. 210 ft sfq 4^ ^33 
DOilMKNTS or IlTLE, 7 
2}b. 208. 317 
title I0 2V» 2)7 
DOMtIO MUhlfS ( it S4 1< ) 
D;P(RI-UITs 21(4 II 

DrawJI 37 0 Oj ifl 

Dr\w fh 

altei«ition of cros‘'ing by 93 
ambiguous maiidalo 74 
caiclessm ss i ‘ f'\et\iq 
(olltiting lijnktr uud i)* 
ciossiiig as an iiisliuctioii 
fioin ) 1 I 

ciossing ol ope 1 cht<ju( b>, 37 
debiting account cd when 

banker pi otic ted loi 
dclni i> ol t 1 ji que by 
discliLigt oi 00 
cndorsenitnl of 79 
Uegible writing of n 
insolvtijf^ of 1 p* (See also 
JUNKKtPli 1) 
liability of *)9 

prot(4t»oii of 5«j 149 and 

11 (jossing " supra 

light of i( tion of, on wrongful 
dishoiiuui 112 
signature of )/ 42. 7 ^ 

Due C arf. 91 i. " (bee alio 
Nk.I loPNf E) 

Duri ss, 1O5 

Endorsement, 58, 59, 61, 77 
ft seq , loj et seq , 114, 12; 
Arabic in, 84 
by comi^any, 8x 
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Enuorsemeni— oontil. 
by firms, Bf. 
by joint payees, 84 
by non-trading corporation, 83 
forgery of, 54, 73, 85 et beq., 
120, 144 ct seq. 
irregular, 78 et scq , 82, 83 
liability on, tO(^, 110 
meaning, 7S 

of bill of exchange, 115 
of bill of lading, 237, 238 
of deposit receipt, id* 
of dividend warrants, 14B 
"per pio,*’ 81, 8j, 133 
uceipt and, 38, ct seq , 7J, 103 
et ‘icq , 140 
re piisites, 7<S 
bans lecouis, 85 
unfamiliar language 111, 84 
without autUoiily, 78, 85 
Estoppel — 

banker, of, 105, id6 
bare, no action on a, 4^ 
customer, of, i4«>, 1O2 
drawer, of, 75 seq., 94 
from denying negotiability of 
instruments, 230 
Evidence, 8, 11-13, ig, 44. 

(See also Estoppel) 
Executor, 173, 184, 254 
account of, 187 et seq. 
entitled to balance, 283 
power ol, to pledge, 187 

EiciixioiJs Eaykl, 31 
Fidelity Gu\rantee, 246 
Firm, 5, 10, 84 
Floating Charge, 270 
Floatincj Policy, 214 
Foreclosure, 2do, 2O9, 275 
Foreign Cheque, 60, 01 
Foreign Currency, 0 
Foreign Dr\ft, 88 
Forgery, 23, 57, 234 

facilitation of, of drawer's 
signature, 97, 98, 144 
of acceptance of bill, 83 et bcq,, 
144 

of authoiity t(» leccive goods 
kept in safe custody, 200 
of bill of exchange, 145 
of (liawcr’s signature, 37. 88, 
94 et uq ,07,08.144,143, 1O7 
of endorsement, 54, 73, 83 et 
seq., 120, I ,*3, T 44 et bcq 
of share transfer, 271) 
risk of, by whom borne, 23, 85 
Fraud, 78, ii-,, 127, 14b, 205, 
207,239 [291 

Fraudulent Preference, 288, 


Freight, 238, 239 
Friendly Societies, 47 

Garnishee, 8, 25, 62 et seq., 
107 et seq., 292 

Good Faith, 87 et seq., 118 et 
seq., 121, 216, 264, 266 
Government Officials, 47 
Guarantee, 7, 170, 181, 242 
et seq., 309, 330, (See also 
Security) 
stamping of, 327 
termination of, 252 et seq., 
J54 et seq. 

Guardian, 129 

Head Office, 299 et seq 
Holder— 

agent or, 120. 135 et seq. 
banker as, 

of cheque, 68, 135, 138 
of dividend warrant, 150" 
banker not liable to, 43, 44, 59 
crossing of open cheque by, 57 
delivery to, 58 • 
discounter becomes, 115 
forged endorsement, person 
taking under, not a, 123 
in due course, 59, 77, 115, 234 
protection of, 115 
infant's cheque, of, 182 
other than payee of “not 
negotiable" cheque, 102 
payment of cheques to proper, 
78 

rights of, against previous 
parties, 147 
H ypothecai ion— 
letter of, 233 
nature of, 241 et seq. 
trust sometimes called, 268 

In Due Course, 86, 87 
Income Tax, 19, 151 
Indemnity— 
contract of, 245 
letter of. (See Letter of 
Indemnity) 

Infants, 4 

accounts of, 180 et seq., 247 
Information. (See Disclos¬ 
ure) 

Insurance Policy, 213, 214, 
229. 278, 321, 326 
Interest— 

payment of, i5(> et seq. 
warrants, 84, 131 et seq., 153 
Interpleading, 376, 178 
Investments, 3, 221 el seq. 
advising on, 198, 222 







hatikB of, 2 

bill or ch^ue, of, 5 7 et seg, 

Jtwi^T Accounts, 68, 183 et sea ., 
188, 255 

authorisation to draw on, 1S3, 
185 

Law Merchant, 54 
I^ase^ 
mortgage of, 270 
Letter of Credit— 
form of, 333 
not transferable 158 
purpose of, 6 
stamping of, 3^1 
typfJS of, 206 et seq. 

Letter of Hypothecation. 

(See Hypothecation) 
Letter of Indemnity, 209-10 
Letter of Indication, 207, 333 
Libel. (See Defamation) 

Lien, 7, 121, 148, 172 
banker’s, 226, 22S ft seq. 
letter of, 333 
nature of, 226 

of company on mortgaged 
shares, 277 

presumption for existence of, 
228, 230 

Life Assurance, 7, 274, 277, 

316 

Limitation of Actions, 21, 24, 
165, 257 

Local* Authorities, 83, 8,^. 
(See also Public Authori¬ 
ties) 

accounts of, 192 ei seq. 
orders by, 154, 327 
register of charges, 266 
Lunacy— 

of customer. 8, 255, 281, 283 
of guarantor, 255 

Manager, 308. (See Servants) 
liability of, 310 

Marginal Letter of Credit, 
206 

Marked Cheque, 43 
Married Woman, 182, 248 
Master and Servant. (See 
Servants) 

Measure of Damages— 

damage to reputation, no 
0i siq. 

wrongful dishonour, no 
wrongful withdrawal of credit, 

230 

MSRCttANT Bankers, 2. 28 


Mistake^ 

guarantee void for, 247 
on rendering uf Account, 163 
€t seq. 

recovery by bant of money 
paid under. 146 
Money Orders, 157 
Moneylender, 25" 46, 267 
Mortgage, 7, 237 ei seq. (See 
also Securttv) 
by deposit of title deeds, 272, 
337 ^ 340 

consolidation of, 273 
dehuition of. 259 
enforcement of, 360 ei seq,, 268 
equitable, 261 et seq., 277 
methods of effecting, 267 ei 
seq. 

of debentures, 278 et seq. 
of leases. 270 

of life policies, 274, 277 et seq. 
of ship, 2f>7, 268 
of stocks and shares, 274 etsoq. 
pledge distinguished from, 258 
second and later. 270 
stamping of, 316, 322 et seq. 
tacking of, 270 

Negligence- - 
banker, of— 

countermand of cheque not 
received, on account of, 
106 

in relation to safe custody, 
199 et seq. 

when collecting cheques, 
118 et seq., 130 
when paying cheques, 89, 

91, 100, lOt, 102 

customer, of— 
contributory, 133 
forgery of cheque facilita 
led by, 97 rif seq. 
mere, insufficient to found 
an estoppel, 162 
none, from failure to exam¬ 
ine passbook, 167 
when drawing bill of cx- 
chaiige, 144 

when drawing cheque, 75 
et seq., 93 

Negotiable Instruments— 
banker’s lien attaches to, 239 
bearer detientures as, 153 
bills of exchange as. J I4, 143 
ei seq. 

cheques as. 32 et seq^, 77, 92* 
114 et seq. 

circular notes and travellers' 
chequus, 138, 20S 
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Neqoxiabi.» lHST»ty»ENTS-^ 
contd, 

coupons. 154. 230 
deposit books, 161 
dividend warrants, 150 
letters of credit. 208 
pledge of, 233 
post^ orders. 157 
stamping of, 317 et seq. 

*'Not Negotiable” Crossing, 
53 et seq. 

added by holder, 57 
authorised by statute, 92 
banker collecting cheque bear¬ 
ing, 131 

dividend warrant, on, 150 
does not add to responsibility 
of paying banker, 102 
efiect of, 54, 55 
true owner of cheque bearing. 
99 

Notary. 61 
Notice— 

in lieu of distringas, 272 
of dishonour. 59, 60. 115, 141, 

147* 301 

incase of deposit account, 158 

Noting, Oo, 61 

Open Cheque— 

collection of, 57, 119 
"not negotiable." marked, 
53-4 

Opening op Accounts (See 
CuRRENi Account) 

Overdraft, 21, 68, r66, 224, 232 
allowed on current account, 
160, 301 

clubs, etc , by 195 et seq. 
disclosure of customer’s, 18. 70 
executor, by, 187 
infant customer, by, iSi 
local authority, by, 194 
no set-oS between balance in 
trust account and over¬ 
draft on private account, 
173. 174. 193 

non-trading corporation, by, 
192 

partner, by, 186, 305 
security for, 169, 181,18O, 187, 
194, 224 et seq,, 295 
set-on of other accounts. 296 
stamping in connection with 
security for, 323 ei seq, 
trade union, by, 196 

Partnership— 
accounts^ 184 ei seq., 191 
authority to overdraw, i 86 
as customer, 5 


a» payee of chequet* 84 
banking, to, 305 
bankruptcy, 245 
collection of cheque for meiBH 
ber of, I2S 

Pass Book, 4, 98,151,164 
“Pay Cash," 93 
Payee— 

absence of, 79 

certainty of, 50 

corporation as, 82, 83 

endorsement by, 59, 78, 81-a 

fictitious, 50, 145 

firm as, 8d 

impersonal, 50, 79 

joint, 84 

non-existing, 50 

"pay cash" on request of, 93 

receipt of, 78 

Paying Bank, 75, 82, 92, 93 
not concerned with crossing 
"account payee," 103 
protection of, 86 et seq. 
"Per," 76, 82 , 

"Per Pro," 80. 96. 127, 133 
Personal Representatives, 
183-4 Exbcutou) 

Pledge— 

bills of exchange, of. 147-8. 233 
creation of, 241 
distinguished from mortgage, 
258 

documents of title, of. 233 
et seq. 

goods, of, 213 et seq., 227, 232 
pow'er of executor to, 188 
Policy of Insurance, 7. (See 
also Insurance, Life As¬ 
surance) 

Postal Orders, 157 
Post-dated Cheques, 45 et seq., 

107, 315 

Post Office Savings Bank, 1 
Power op Attorney, 327 
Principal and Agent. (See 
Agency) 

Promissory Note, 14S. (See 
also Bill of Exchange) 
Protection— 

of banker. (See Banker) 
of treasurer of local authority, 
156 

Protest, 60, 61 
Public Authorities, 38, xaq, 
173. (See' also Local 
Authorities) 

Public Interest, 20 

Quasi-contract, 16 
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Tm£» los 

'Mfticatn (See also Deposit 
HBCEIPt) 

cbe<}tie. on, 38, x%4, 155 
endorsement as, 78 103 et 

S0q 

exemption of, from stamp 
duty, 33S 

stamp duty on. 318, 31*1, 325, 
328 

statutory, as mode of recon 
veymg prjperty, 3-25 
treasurer, of of local author 
ity. IS-) 

trust, 216, 240 it , 3 30 
valuables, for, 203 
Receiver 20? 2O3. 2S4 
Reckivino Pv^mlnt 120, 123 

118 

•‘Refer 10 Dr\\\fr 113 
Reference— 
banker giving 5 20 107 
false reference, liability for 
customer to k \ 
third party, to, 204 
banker requiring, when open 
ing account 124, 12^ 
no duty of secrecy, 20 204 
“Relation Back ' 285 ef uq 
Release, 256 
Reputation, 110 
Returns 10, ii 14 27 
Revolving Credit 221 

Safe CtbTODi- 
duty of banker to lecene 
goods in -oo 
inconsistent w ilh lion 2*^ 
interpleader proceedings m 
respect of goods in 17O 
Ongin of banking m Lngland, 
as, 15, 16 

receipt of goods in, 5, 198 
et &€q 203 

standard of cart 197. 200 
Safe Dfposit Company 202 
Sale, 114, 213 
SAm RhC0U1t!>, 85 
Savings Banks, 1 
Scrip, 320, im 

Secrecy, 16 W seq , y< 204, 245 
exceptions to duty of, iSet seq 
SecUEITY. (See also Lien, 
PtEiiGB, Hypothfcation. 
Mortgage) 

documents of title as, 212, 
^15 et seq 


Bmttnxtv^-*conid, 
for overdraft, 169, 181, 

187 194* <224 et seq , 
insurance policy as, 229 
loss of. i(x). 225 242, 250, 253, 
280 

marketable, 320 323 329 
realization of, 234 240, 251, 
25S 260, 275 278 
title deeds 229 
bERv\Ms 300 305 tt seq 
agreements with exempt from 
stamp duty 3x7 
di'imissal of, 311 
dutv of bank m respect of, 
203 

hdbihty of bank for 303, 307 
et seq 
‘^ET on 

account stated and, 108 
bank entitled to 67 172 
no btlwtm trust account and 
pTi\«ttc account 1^3 i ^3 
ovtrdtaft iiid 20•, 

Ships— 

moitgagc of 2OS 
SlGNVTUM - 
correct forn) 

forgerj of 37 NS et seq 
of agent oO 

on beliTlf of company, 1% et 
seq 

pf} pfo So i\h 127, M3 

SoiKiroKS 173 Jyj 44 248 
SfAii Cheqiis 40 Toh et seq 
STAMPS et siq 4^ et seq, 
HJ3, 314 et stq 
amount of 319 
denoting J24 

evasion of stamp duty, 46, 
3j 3 et seq 

exemptions, 47. lOf, 317 321, 
328 

method of stamping, 316 
Stockbroker 173 
Stock Exchangr Skcurhu ' 
22s 2^2, 277 
SroiRN Bank Notes, 89 
SioiiN rjiEgxrp Book, 37 97 
SroiiN (.HKguts 31) 89 123, 

12*; 12O 

SroirN CirclLar Noifs, 208 
Stoppagf tn Iran d/m, 236 
Stopping Cheoul, 105 et seq , 
283. 301 

Surety (SeeGUARAETEE) 
SURVIVORSlItP, 183 4, 18O 

I Ta< kino 2 /o 
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Title— 
deeds, 229 

mortgage by deposit of, 
272, 322. 337, 340 
possession of, by mortgagee, 
269 

investigation of, 263, 264, 

271, 272 

registration of, 263 et seq. 
Trade Union, 196 
Travellers* CHEguE, 158, 208 
Treasurer of Club, etc., 195 
Treasurer of Local Author¬ 
ity. (See Local Author¬ 
ity) 

True Owner— 

banker liable to, 99, 146, 171 
banker not liable to, lox, 118, 
123 

contributory negligence of, 

133 

meaning of, 99, 123 
money order and postal order, 

of, 157. 158 

no contractual relationship 
between collecting banker 
and, 122 

servant of, misappropriation 
by, 126 


I Truk Owner— conrrf, 

treasurer of local authority 
liable to, 156 

Trust Account, 1^2 et & q ., 
183. 192 

Trustee— 

banker as executor and, 6, 19 
breach of trust, 195 
customer of banker, 7 
death of, 255 
director as, 307 
money paid into private ac¬ 
count of, 129, 152. (See 
also Trust Account) 
relation of banker and cus¬ 
tomer, beneficiary and, i6 
et seq. 

Trust Receipt, 216, 240, et seq., 
, 336 

Trustee Savings Bank, i, ii 

Ultra Vires, 247 

Undue Influence, 248 

df 

Winding Up, 284, 296 et stq., 

307 

Writ of Elegit, 265 



BOOKS 

ON 

BANKING 


ENGLISH BANKING METHODS 
The Practical Operation of an English Bank. 

By Leonard le Marciiam Mintv, Ph.D,, B.bc, 
(Econ.j, R.Cioin., LL.B., (Vrt.A.LB. 

Gives bankmen, who already have experience t>f 
banking, a more complete view of the work carrietl 
out. For the examinations of the Institute of Bankers, 
this book is of great value, and to tlic commercial 
student it affords a clear imsiglit into banking methods, 
los. 6d. net. 

STUDIES IN PRACTICAL BANKING 

By R. W, Jones. 

Being tlv* Gilbart Lectures for 8s. 6d. 

. fnfo)mative mid vniertiuninf!,, lls value is 
enhanced by copious indexes to cases and sialtiles 
quoted, and also to the f'cneral nuitiei contained in the 
book.’‘ Financial Times. 

PRINCIPLES OF CURRENCY, CREDIT 
AND EXCHANGE 

By Wm. a. Shaw, Litt.D., and Alx'red WitaiU-s- 

WORTH. 

Contains special lefeience to methods of financial 
reconstruction in the United Slates of America and 
Great Britain, and suggests lines of recoiistriK'tion of 
the finamial system with a view to rliminating the 
trade cycle as a feature of econoniii life. 3s. 6d. net. 





THE tAW EELAtING TO BANfeLmO 
AND FOREIGN EXCHANGE. 

By L. LE M. Mxnty, Ph.D., B.Sc., B.Com-, LL,Bv 
Cert, A.LB. 

A comprehensive volume of great value to barristers, 
solicitors, etc., who wish for a speedy reference to 
points of law in connection with banking and foreign 
exchange 60s. net. 


THOMSON’S DICTIONARY OF BANKING 

A Concise Encyclopaedia of Banking Law and Practice, 
By R. W. JONFS, Fellow of the Institute of Bankers. 
Scottish Banking, by C. J. Shimmins, A.C.I.S., Cert. 
A.l.B. Irish Land Laws in their Relation to Banking, 
by Ernest F. Leet, B.A. 

Provides the means of obtaining, in one volume, 
information on any subject connected with banking. 
40s. net. 


THE OUTLINE OF BANKING AND 
FOREIGN EXCHANGE 

By W, J. Thornf, B.Com. (London). 

A book written for those who are studying to become 
accountants or company secretaries. It is intended 
not so much for private study as for the student who 
wishes to supplement his lecture notes. 5s. net. 
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